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MULKI HUQUO

KREDIT OHDOLIKLORININ iCRASININ TOMINATI SiISTEMINDO
OSYA VO OHDOLIK XARAKTERLI USULLARIN HUQUQI
TONZIMLONMOSI MOSOLOLORI

RUFST GOYUSOV*

Xiilasa

Mbaqgalada kredit ohdaliklorinin icrasmmin tomin edilmasi sisteminin iki
fundamental qolu — asya xarakterli (real) va 6hdalik xarakterli (saxsi) tominat
tisullart — miiqayisali-hiiquqi  miistovido kompleks sakildo tadqiq edilir.
Todgigatin aktualligi ondan irali galir ki, miiasir bank-kredit miinasibatlorinda
kreditorun risklorinin azaldilmasi, borclunun ohdaliklarinin real icrasinin tomin
edilmasi vo miilki dévriyyanin sabitliyinin gorunmasi ti¢iin tominat institutlarinin
diizgtin hiiquqi konstruksiyasi xtisusi ahamiyyat kasb edir. Bu baximdan ipoteka,
girov, zaminlik va bank qarantiyasi institutlarinin hiiquqi mahiyyati, onlarin
iqtisadi funksiyasi, tatbiq sahalori va bir-biri ilo qarsiligh miinasibati ayrica elmi
va praktiki ahamiyyat dasuyr.

Mbaqalada aksessorluq prinsipi, kreditorun iistiin  hiiququ, tutmanin
vonaldilmasi ardicilligi, subsidiarliq, tominatlarin kolliziyasi va birga totbiq
mexanizmlori Azarbaycan Respublikasinin miilki ganunvericiliyi, Avropa hiiquq
sistemlari, xiisusilo Almaniya va Ingiltara hiiququ, Tiirkiya hiiququ, eloca da post-
sovet hiiquq makanina daxil olan Rusiya, Giirciistan va Qazaxistan ganunvericiliyi
ilo miiqayisali sakilda tohlil olunur. Osya xarakterli tominatlarda kreditorun
hiiququnun konkret amlaka yénalmasi, ipoteka va girovun tistiinliik va taqib
funksiyasi, 6hdalik xarakterli tominatlarda isa zaminin va qarantin saxsi amlak
masuliyyati asasinda alava odoma monbayi yaratmast xiisusi olaraq aragdirilir.
Bununla yanasi, zaminliyin aksessor xarakteri ilo bank qarantiyasinin miistaqil
va abstrakt mahiyyati arasindaki prinsipial forqlor do tadgiqatin asas
istigamoatlarindan birini taskil edir.

Taodgiqat gostarir ki, movcud ganunvericilikda eyni kredit ohdaliyi iizra hom
asva, ham do ohdalik tominatimin birgs tatbigi hallarinda tutmanin hansi
ardicilliqla yonaldilmasi, zaminin masuliyyatinin hanst hadds subsidiar xarakter
dasimali olmasi, kreditorun se¢im hiiququnun sarhadlari vo taminatlar arasinda
miimkiin kolliziyalarin halli mexanizmi normativ cahatdan kifayat qadar aydin
tonzimlanmoamisdir. Bu qeyri-miiayyanlik bank tacriibasinda kreditorun movgeyini
gliclondirsa da, zaminin va borclunun hiiquglarinin miidafiasi baximindan risklar
varadir. Maqalada hamin bosluglarin aradan qaldiriimast maqsadilo Miilki
Moacallaya tutmanin ardicilligi, haddindan artiq taminat, mahkomadankonar icra

* Hiiquq tizra folsofs doktoru / “De Fendo” Vaokil Biirosu / Azarbaycan Respublikas1 Vokillor
Kollegiyasinin iizvii / email: rufat.goyushov@gmail.com
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mexanizmlorinin saffafligi va bank qarantiyasi iizra beynalxalq standartlara
uygun miiddaalarin daxil edilmasi taklif olunur. Natica etibarila, maqalada kredit
tominati sisteminin beynalxalq standartlara uygun tokmillasdirilmasinin ham
investisiya miihitinin yaxsilasdiriimasi, ham da kreditor-borclu miinasibatlarinda
hiiquqi balansin tamin edilmasi baximindan zoruri oldugu asaslandirilir.

Acar sozlar: kredit ohdaliyi, asya taminati, ipoteka, girov, zaminlik, bank
qarantiyasi, aksessorluq, subsidiarliq, kolliziya, hiiquqi tanzimloma.

1. Giris

Miiasir miilki dovriyyanin dinamikas1 va bank sektorunun iqgtisadiyyatdaki
harokatverici rolu kredit o©hdsliklorinin icrasimin effektiv mexanizmlorls
qorunmasini zoruri edir. Kredit miiqavilosi mahiyyati etibarilo risk elementini
0ziindo dasiyan bir aqd oldugu fi¢iin, kreditorun (bankin) bu riski sigortalamaq
istoyi miilki hiiquqda tominat institutunun inkisafina giiclii tokan vermisdir.

Milli hiiquq odobiyyatinda kredit vo bank kreditlosmosi miinasibaotlori
kredit toskilatinin gaytarilma, miiddotlilik vo 6donislilik sortlori osasinda pul
vasaitini borcalana toqdim etmasi naticesindo yaranan miilki-hiiquqi 6hdslik
miinasiboti kimi xarakterizo edilmis, bankin kreditor kimi tizlogdiyi risklorin
hiiquqi  tominat mexanizmlori vasitosilo  azaldilmasmin  zoruriliyi  ayrica
vurgulanmigdir [13, s. 80-91].

Azarbaycan Respublikasinin Miilki Macallasinin 12-ci Faslinin 269-323-cii
vo 24-cii Foslinin 470-490-c1 maddolori [6, madds 269-323, 470-490] kredit
ohdsliklorinin tominatina dair fundamental hiiquqi ¢or¢ivani miioyyaon edir. Lakin
bank sektorunun siiratlo inkisafi, maliyys texnologiyalarinin genislonmosi va
qloballagsma prosesi bu hiiquqi bazanin daim yenilonmasini tolob edir. Macallada
nazards tutulan klassik tominat lisullar1 — ipoteka, girov, zaminlik vo bank
qarantiyas1 — real iqtisadi miinasibatlords bir-biri ilo miirokkob sokilde
olagolonir, bazan isa kolliziyalara gatirib ¢ixarir.

1.1. Osya vo O0hdolik tominatlarinin elmi-hiiquqi diferensiasiyasi. Hiiquq
elmindoki fundamental bolgliya osason, kredit 6hdoliklorinin tomin edilmasi
yollar1 iki bdyiik qrupa ayrilir: ogya xarakterli (real) vo 6hdolik xarakterli (soxsi)
tominatlar [25, s. 112-134; 11, s. 35-40]. Bu bolgii sadoco akademik tosnifat
xarakteri dasimir; o, eyni zamanda kreditorun miidafio mexanizminin hiiquqi
tobiotini, onun digoer subyektloro miinasibotdo olan modvqeyini vo icra
prosesindoki imtiyazlarini miisyyan edir.

Ogsya xarakterli tominatlarda (ipoteka, girov) kreditorun hiiququ konkret bir
maddi nemat ilizorinds comlogir. Borc icra edilmadikde kreditor hamin ogyaya
tutma yonaltmaklo digor kreditorlardan iistiin qaydada 6z tolabini tomin edir (ius
in re). Ohdolik xarakterli tominatlarda (zaminlik, qarantiya) isa kreditorun tolobi
konkret osyaya deyil, {iclincii soxsin — zaminin vo ya qarantin — omlak
masuliyyating yonslir. Burada "soxsi etibar” va 6hdslik hiiququnun subyektlorarasi
miinasibati 6n plana ¢ixir (ius ad rem).
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Gorkomli rus alimi E.A. Suxanov vurgulayir ki, real tominatlarin
effektivliyi “osyaya bagliliq” prinsipindon gaynaqlanir: bu prinsip kreditoru
borclunun soxsi 6doma qabiliyystinin itirilmasi riskinden qoruyur, ¢ilinki
kreditorun hiiququ borclunun maliyys vaziyyetindon asili olmayaraq qiivvade
qalir [25, s. 112-134]. B.M. Qongalonun tominat iisullarina dair xiisusi tadqiqati
iso bu bolgiinii daha funksional miistoviyo kecirir: miiollif tominat tisullarini
yalniz asya hiiququ vo ya 6hdoslik hiiququ ¢orgivesindo deyil, borclunu icraya
stimullagdiran vo kreditorun amlak maragini1 qoruyan xiisusi hiiquqi mexanizmlor
sistemi kimi izah edir [11, s. 35-40]. Bu yanasma moqalonin osas tezisini
giiclondirir, ¢iinki kredit tominatinin somaraliliyi tokco tominatin hansi hiiquqi
formaya aid olmasindan deyil, hamin tominatin kreditor, borclu va {igiincii soxs
arasinda risklori neco boliisdiirmasindon asilidir.

1.2. Miqayisali-hiiquqi kontekst: Almaniya hiiququnda Alman Miilki
Macollosi (BGB) kredit tominatt mexanizmlorinin asasini aksessorluq (asililiq)
prinsipi togkil edir: tominat 6hdsliyi asas borcun mdvcudlugundan ayrilmazdir.
Bununla yanasi, alman hiiququnda "torpaq borcu" (Grundschuld) kimi qgeyri-
aksessor tominat formasi da genis totbiq olunaraq kreditora asas borcdan miistoqil
hiiquq verir. Baur/Stiirner-in klassik asorinda qeyd olunur ki, bu iki modelin birgs
movcudlugu alman kredit hiiququnu ¢evik edir [1, s. 410-435].

Ingiltorodo Common Law sistemi daha praqmatik yanasmaya {istiinliik
verir. “Floating charge” (lizon/doyiskon girov) institutu sirkotlorin biitiin
aktivlorino samil olunur. Re Brightlife Ltd [1987] isino baxarkon Hoffmann J.
vurgulayirdi ki, bu tominat ndvii kommersiya bankg¢iliinin osas stitunudur, ¢linki
borcluya omlakdan giindslik foaliyyotds istifade etmoys imkan verir, lakin
ohdolik pozuldugda “kristallagaraq™ konkret ogya tominatina g¢evrilir. Goode vo
Gullifer ds ingilis hiiququnda fixed charge vo floating charge arasindaki forqin
osason kreditorun nazarot doracasi, tominatin predmetinin dovriyyods qalmasi vo
prioritet masalalori ilo milsyyon edildiyini gostorirlor [21; 12, chs. 4-5].Bu
yanagma Azorbaycan hiiququ {i¢iin ona goro ohomiyyatlidir ki, daginar aktivlor
tizorindo qeyri-sahiblik tominatinin effektivliyi yalniz reyestrlo deyil, hom do
kreditorun prioritet hiiququnun icra morholosinds neco qorunmasi ilo baglidir.

Tiirkiys Miilki (Medeni) Qanunu (TMK) Isvegro modelino asaslanmagqla,
dasinmaz omlak rehni {izorinds ciddi geydiyyat sistemino malikdir [26, madds
850-938]. Oguzman/Seli¢i geyd edir ki, Tiirkiyo sistemindoki "sabit doroco"
(sabit derece) sistemi ipoteka doracolori arasinda bosluq yarandigda ndvbaeti
kreditorun avtomatik 6n plana ke¢gmosinin qarsisini alir ki, bu da Azorbaycan
qanunvericiliyi li¢lin maraqli islahat modeli ola biler [20, s. 762—798].

Post-sovet mokaninda miixtolif yollar secilmisdir: Giirciistan miilki
qanunvericiliyini liberallagdiraraq mohkomodonkonar tutma mexanizmlorini
genislondirmis, Rusiya 2014-cii il islahatlar1 ilo “miistaqil qarantiya” institutunu
yalniz banklar {igiin deyil, daha genis subyekt dairasi ii¢lin hiiquq sistemina daxil
etmigdir [28, s. 87-102]. Qazaxistan modeli iso xiisusi miiqayisoli shomiyyat
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dasiyir. Qazaxistan Respublikasiin Miilki Macallasinin Umumi hissesinda girov
miinasibatlori 299-327-ci maddslordo, tutmanin yonsldilmasi qaydalart 317-318-
ci maddalards, qarantiya vo zaminlik iso 329-336-c1 maddslords tonzimlonir [7,
madds 299-327,317-318, 329-336; 23, madds 299-336]. Qazaxistan hiiququnda
qarantiya vo zaminliyin eyni normativ blokda, asas 6hdsliyin taleyi ilo six alagoali
institutlar kimi tonzimlonmasi Azorbaycan vo Almaniya hiiququndaki aksessor
zaminlik/miistoqil bank qarantiyas1 ayrimindan forqli model yaradir. Bu miiqayisa
gostorir ki, Azorbaycan hiiququnda bank qarantiyasinin miistaqil vo abstrakt
mahiyyati daha doqiq qorunmali, zaminlik {izro iso aksessorluq vo miimkiin
subsidiarlig mexanizmlori ayrica normativ aydinliga qovusdurulmalidir.

1.3. Azorbaycan qanunvericiliyindoki problemin aktualligi. Azarbaycan
Respublikasinin Miilki Macallasi (MM) 269-323 vo 470-490-c1 maddolorindo ogya
va 6hdalik tominat iisullarinin klassik bolgiisiinii qobul etmigdir. Lakin praktikada
eyni kredit iizro hom ipoteka, hom do zaminlik verildikdo, tutmanin hansi
ardicilligla yonoldilmasi mosalosi normativ cohotdon tam aydinlagdirilmamisdir.

Azorbaycan Respublikas1 Konstitusiya Mohkomasinin miivafiq gorarlarinda
ipoteka, zaminlik, asas 6hdsliyin doyigdirilmasi vo tominat veran saxslorin raziligi
ilo bagli masalolor ayrica tohlil edilmisdir. Bu qorarlar gostorir ki, tominat
institutlarinin totbiqi zamani yalniz kreditorun maragi deyil, hom do zaminin vo
ipoteka qoyanin iradesi, tominatin hocmi vo osas Ohdsliyin sortlori nozero
alinmalidir [8; 9; 10]. Bu normativ vo praktiki geyri-miioyyanliklor bank
miinasibatlorinds hiiquqi risklori artirir vo tominat sisteminin daha doqiq
tonzimlonmasini zoruri edir.

Moqalonin osas elmi problemi mohz bu iki sistemin hansi hallarda daha
effektiv olmasi, onlarin bir-biri ilo kolliziyasi, subsidiarliq prinsipinin totbiqi
ardicillig1 va milasir ganunvericilikdaki bosluglarin aradan galdirilmast istiqamatlorini
miioyyon etmokdon ibaratdir.

1I. Osya xarakterli tominat iisullarinin
tatbiqi va hiiquqi xtisusiyyatlaori

Ogsya xarakterli (real) tominatlar kredit risklorinin minimuma endirilmosinin
on etibarli alatlori hesab olunur. Bu {isulun fundamental 6zslliyi ondan ibaratdir
ki, kreditorun hiiququ borclunun soxsiyystine deyil, birbasa konkret maddi
nemota baglanir. Hiiquq adebiyyatinda bu prinsip "toqib hiiququ" (droit de suite)
kimi xarakterizo olunur: ogya kimin miilkiyyatino kegirsa kegsin, iizorindoki
tominat yiikii (yiikliiliikk) onu izloyir [25, s. 112—-134].

2.1. Ipoteka vo girov: Aksessorluq prinsipi vo kreditorun iistiinliiyii.
“Ipoteka haqqinda” Azorbaycan Respublikasinin Qanununa osason, dasmnmaz
omlak iizorindaki ipoteka hiiququ yalniz dovlst qeydiyyatina alinmaqla yaranir
[18]. Notarial tasdiq + dovlot geydiyyat1 formulunun tatbiqi hiiquqi miiayyanliyin,
soffafligin vo reyestrin agkarliinin tomin edilmosinin asas mexanizmidir.

11



Riifat Goyiigsov. Kredit dhdoliklorinin icrasinin tominati sistemindo ogya vo 0hdolik xarakterli
iisullarin hiiquqi tenzimlenmasi masalaleri // Azarbaycan Hiiquq Jurnali. 2026 (Nel), s. 8-25
DOI: 10.61638/JRRG8448

Hom ipoteka, hom do girov {lizra aksessorluq prinsipi fundamental oshomiyyat
dasiyir: tominat 6hdsliyi asas 6hdslikdon — kredit miigavilesinden — ayrilmaz
sokildo asiidir. Osas ohdolik xitam verildikds, tominat hiiququ da avtomatik
olaraq qiivvadon diisiir. Bu prinsip kreditorun haddinden artiq imtiyazli mévqe
tutmasinin garsisini alir, eyni zamanda borclunu asassiz tominat yiikliilityiindon
qoruyur.

Alman hiiqugsiinaslar1 Baur vo Stiirner qeyd edir ki, miasir bank
praktikasinda totbiq olunan "corgive ipotekasi" (Rahmenhypothek) modeli
aksessorluq prinsipinin miioyyon doracads liberallagdirilmasina imkan verir: bir
neg¢a borc dhdaliyi vahid ipoteka ilo tomin edilir. Bu model kredit dovriyyasini
stiratlondirir, lakin borclunun hiiquglarinin qorunmasi baximindan normativ
tonzimloma tolab edir [1, s. 410—435].

Azarbaycan doktrinasinda aksessorluq prinsipi borclunun hoddinden artiq
yiiklonmasinin garsisini alan "hiiquqi siizgac" funksiyasini yerina yetirir: borcun
real mablogindan artiq omlak iizerinds tominat saxlanila bilmaz.

MM-in 269-cu maddasinin ruhuna uygun olaraq, ipoteka saxlayan kreditor
borclu torofindon Ohdoalik icra edilmadikde, homin ogyanin doyerindon 6z
tolobinin ddonilmasini digor kreditorlara nisboton {istliin qaydada tolob edo bilor.
Bu, miiflislosmo proseslorindo kreditorun vosaitlorini geri gotiirmok ii¢lin on
giiclii hiiquqi zomanatdir.

2.2. Dagmar vo dasinmaz omlakin hiiquqi rejimi. Azerbaycan
qanunvericiliyinde dasinar amlak {izro girov miinasibatlorinin tonzimlonmosindo
ohomiyyatli iraliloyis "Dasiar amlakin yiikliiliiyli hagqinda" Qanunun gabulu ilo
bas vermisdir [19]. Bu ganunla avadanliglar, kond tosorriifati mohsullari,
dovriyyado olan mallar kimi omlaklar {izorindeki girov vahid reyestrdo
qeydiyyata alina bilar.

Dasimar omlak girovu iki sub-modelds hoyata kegirilir: birincisi, ogyanin
fiziki olaraq kreditora verildiyi maddi girov (possessory pledge); ikincisi, agyanin
borcluda qaldigi, lakin girov hiiququnun reyestrds qeydiyyata alindig1 qeydiyyath
girov (non-possessory pledge). Ikinci model xiisusilo biznes kreditlosmosinda
miihiim rol oynayr, ¢iinki borclu istehsal prosesini dayandirmadan istifadayas cari
aktivlorini (xammal, hazir mohsul) girov kimi vers bilir.

Bu, Ingilis hiiququndaki “floating charge” elementlorinin milli hiiquga
inteqrasiyast baximindan ohomiyyatli addimdir. Re Brightlife Ltd [1987] isino
istinadon qeyd etmok lazimdir ki, bu mexanizmin effektiv islomasi {i¢iin
“kristallasma” (crystallisation) sortlorinin normativ cohotdon doqiq miioyyon
edilmasi vacibdir [21]. Miiqayiseli aspektdon Brinkmann M. vurgulayir ki,
dasinar amlak iizerindoki geyri-sahiblik girovu mexanizminin effektivliyi ii¢iin ti¢
vacib sort movcuddur: reyestrin tam ohataliliyi, kredit prioritetinin aydin
miioyyon edilmosi va realizasiya prosesinin soffafligi [3, s. 232-267]. Eva-Maria
Kieningerin redaktasi ilo aparilmis Avropa miiqayiseli todqiqatt da gosterir ki,
dasinar omlak tizorindo tominat hiiquqlarinda osas problem tokco tominatin
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yaranmasi deyil, hom do hamin hiiququn ii¢ilincii saxslora qarst agiqligi, prioritet
strast1 va aktivin sarhadlorarast harokati zamani hiiquqi davamliliginin qorunmasidir
[15, s. 6-37]. Azarbaycan qanunvericiliyi bu sahodo miioyyon iroliloyislor etmis
olsa da, reyestrin praktiki islokliyi, prioritet qaydalarinin aydinlig1 vo realizasiya
prosedurlarimin  soffafligit baximindan olave normativ vo institusional
giiclondirmaya ehtiyac qalir.

2.3. Soroncam hiiququnun mohdudlasdirilmast vo "tutma" problemlori.
Ogya tominatinin on koskin torofi miilkiyyatcinin (borclunun) 6z omlaki
tizorindoki saroncam hiiququnun mohdudlasdiriimasidir. MM-in 284.2-ci maddosino
goro, borclu girov qoyulmus osyani kreditorun yazili raziligt olmadan
0zgoninkilosdirs bilmoz.

Praktikada on bdyiik c¢otinliklor mohz &deonisin osyaya yonoaldilmasi
marhalasinds yaranir. Azerbaycan qanunvericiliyi hom mohkoms qaydasinda,
ham do mohkomadonkanar tutma mexanizmlarini tantyir. Lakin mehkomadankanar
icra zamani qiymatlondirmonin qeyri-obyektivliyi, horracin soffaf olmayan
sokilda togkili, borclunun yegans yasayis sahasine ipotekanin yonaldilmaesi kimi
masalalar tez-tez miibahiss predmeting gevrilir.

Alman hiiququnda asyanin dayeri borc mablogindon ¢ox olduqda yarana
bilocok "hoddinden artiq tominat" (Ubersicherung) problemi Azorbaycanda da
aktuallagsmaqdadir [4, §§ 1147, 1192]. Baur/Stiirner hesab edir ki, bu hallarda
borclu vicdanliliq (Treu und Glauben) prinsipine istinad edorak artiq tominatin
azaldilmasini tolob eds bilor. Azarbaycanda isa bu problem normativ cohatdon
tam tonzimlonmomisdir [1, s. 410—435].

Umumiyyatlo bank sektorunda mohkomodenkonar icra prosedurlarnm
soffafliginin artirllmasi kredit bazarinin inkisafi ti¢tin miihiim amil hesab etmok olar.
Bu baximdan Giirciistan tocriibasi — ipotekanin mohkomadonkanar icrasmnin
sadolasdirilmasi — miioyyan daracads dyranilmali bir model kimi digqati calb edir,
hargand borclunun hiiquglarinin qorunmast da diqqgst markazindon ¢ixarilmamalidir.

I11. Ohdblik xarakterli taminat iisullari:
zaminlik va bank qarantiyast

Ohdolik xarakterli tominatlarin fundamental &zolliyi ondan ibarotdir ki,
kreditorun miidafiosi konkret ogyaya deyil, {i¢iincli soxsin — zaminin vo ya
qarantin — omlak masuliyystine osaslanir. Bu sistemds "soxsi etibar" 6n plana
cixir: kreditor borcludan alavo bagqa bir soxsin maliyya giiciine vo 6hdslik yerino
yetirma qabiliyyating giivonir.

3.1. Zaminlik miigavilssinin hiiquqi mahiyyati va aksessor xarakteri. MM-in
470.1-ci maddosino goro, zaminlik miigavilosi ilo {iglincli soxs (zamin) kreditor
qarsisinda borclu torafindon 6hdasliyin icra edilocayine zomanot verir. Zaminliyin
on miihiim hiiquqi xtlisusiyyati onun aksessor (asil1) mahiyyatidir: zaminlik 6hdaliyi
osas borcla ayrilmazdir, asas borcun xitami zaminin masuliyyatini do sona ¢atdirir.
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Zaminliyin aksessor mahiyyoti zamini borcludan tam asili hala gatirir:
borcun hacmi, sartlori vo miiddsti zaminin razilig1 alinmadan dayisdirile bilmoz.
Bu, zamini haddindon artiq 6hdasliklor altinda qalmaqdan qoruyan, hiiquqi balansi
tomin edon fundamental prinsipdir.

Alman miilki hiiququnda [4, §§ 765-778] zaminlik haqqinda Staudingerin
sorhi aksessorluq prinsipinin mezmununu bels ifads edir: zamin ancaq o mablogi
6domaya borcludur ki, borclu da hamin mablagi 6domayas borcludur. Zamina qarsi
etibarsiz sayilan miidafio vasitosi borclunun da 6z kreditoruna qars1 irali siirdiiyii
miidafio vasitesidir. [22, s. 45-89].

3.2. Zaminin masuliyyat hadlari: Solidar vo subsidiar zaminlik. Zaminliyin
ndv baximindan iki osas modeli movcuddur: solidar zaminlik (tam hacmdos birgo
mosuliyyat) vo subsidiar zaminlik (avvelco borcludan tutulmali, ancaq o 6doyo
bilmadikdo zamindon tolob edilir). Azorbaycan qanunvericiliyino géro miigavilodo
basqa hal nazordos tutulmasa, zamin borclu ilo solidar masuliyyat dasiyir.

Bydlinski F. klassik osorindon belo notico ¢ixarmaq olar ki, subsidiar
zaminlik — zaminin beneficium excussionis (ovvolco borclunun omlakina
miiraciot edilmali) hiiququ — borclunun omlaki var olan halda zamini faktiki
olaraq yilikdon azad edir [5, s. 34-58]. Azorbaycan hiiquq praktikasinda bu
imtiyazin totbiq edilib-edilmadiyine dair miigavilo sortlorinin aydin miioyyen
edilmasi hom bank, hom do zamin ii¢lin halledici shomiyyast dasiyir.

Azorbaycan qanunvericiliyinds solidar zaminliyin standart model kimi
qabul edilmasi banklar1 qorusa da, zaminin hiiquqlarinin miidafiasi baximindan
daha incolikli normativ tonzimlomoys ehtiyac var.

3.3. Bank qarantiyasi: Miistaqil tominat tisulu kimi hiiquqi analiz. Bank
qarantiyas1 Azarbaycan Miilki Macallasinin 478-490-c1 maddalorinds tonzimlonir
vo zaminlikdon fundamental olaraq forqlonir: o, miistaqil xarakter dasiyir, yoni
asas borcun mdvcudlugundan, qiivvesindon va ya icrasindan asili olmayaraq 6z
miistaqil hiiquqi qiivvesini saxlayir [6, madds 478-490].

Beynolxalq ticarat praktikasinda bank qarantiyasinin tonzimlonmasinin asas
manbayi ICC-nin Talab ilizro Qarantiyalara Dair Vahid Qaydalar1 (URDG 758)
hesab edilir [ 14, madds 5]. URDG 758-in 5-ci maddasing gora, qarant benefisiarin
ilk tolobi osasinda 6domoyo borcludur; o, osas miiqavilo {izro miibahisoalori
Odonisa qarst etiraz kimi irali siirs bilmaz.

Bertrams R.ILV.F. moshur "Bank Guarantees in International Trade"
osorinds bank qarantiyasinin ilk ndvbade 6domo ("pay first, argue later")
prinsipine osaslanmasinin beynslxalq ticarstin ddvriyyasini siiratlondirdiyini
vurgulayir [2, s. 112—145]. Lakin bu miistaqillik prinsipi biznesds sui-istifada
hallarina da yol aga bilor: benefisiar osas miiqavilo pozulmasi olmadan da
qarantiyadan ddonis tolob eda biloar.

Umumiyyatlo qarantin miistaqilliyi ilo benefisiarin vicdansiz tolablarindon
miidafis arasindaki balansin hiiquqi cohatdon diizgiin qurulmasi osas problemdir.
Bu baximdan URDG 758-in 19-cu maddssindoki "agiq-agkar firildaqgiliq”
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(manifest fraud) istisnasinin Azorbaycan hiiququnda da agiq sokildo
tonzimlonmasi tovsiys olunur.

3.4. Zaminin va qarantin hiiquqi statusunun miiqayissli analizi. Zaminlik vo
bank qarantiyasi arasindaki osas forqlor asagidaki kimi timumilssdirilo bilor.
Aksessorluq baximindan: zaminlik tam aksessordur (osas borcla birbasa baglidir),
qarantiya iso miistaqildir (esas borcdan asili deyil). Miidafis baximindan: zamin
borclunun miidafis vasitalorini irali siirs bilar, qarant iss bunu eds bilmoz. Tatbiq
sahasi baximindan: zaminlik daxili ticaret iiclin tipikdir, qarantiya beynalxalq
ticarat, tender prosedurlar1 va iri layiha maliyyologmasi tigiin Ustilinliik togkil edir.

Avropa Miiqavilo (Contract) Hiiquq Prinsiplori (PECL) zaminlik hagqinda
10:101-10:111-ci maddolori sorh edorkon vurgulayir ki, zamin ilk névbado
borcluya tabe olan torafdir; lakin zamins talob yonoldilorken hiiquqi prosedurlarin,
o climlodon bildiris vo miiddst toloblorinin gdzlonilmasi vacibdir [16, maddo
10:101-10:111]. Qazaxistan Miilki Macellasinds iso qarantiya vo zaminlik eyni
paraqraf daxilinds tonzimlonir va 336-c1 maddads onlarin asas 6hdeliyin xitamu ilo
xitam olunmasi qaydas1 miisyyan edilir [7, madds 336]. Siileymenov vo Osipovun
girov hiiququna dair tadqiqat1 da Qazaxistan hiiququnda tominat institutlarinin osas
funksiyasin1 kreditorun tolobini olave hiiquqi ve omlak mexanizmlori ilo
giiclondirmoakdos goriir [24, s. 20-56, 121-160]. Bu model Azarbaycan hiiququ ilo
miiqayisado maraql forq yaradir: Azerbaycan hiiququ bank qarantiyasini daha
miistoqil tominat kimi qgobul etdiyi halda, Qazaxistan hiiququnda qarantiya va
zaminlik osas Ohdsliklo daha yaxin olagoeds goriiniir. Demsli, Azorbaycan
ganunvericiliyinds bu iki institutun hiiquqi sarhadlorinin daha doqiq ifads edilmosi
praktik miiqavils dizayn {iglin xiisusi shamiyyat dasiy1r.

1V. Osya va ohdalik taminatlarinin
kolliziyasi va birga tatbiqi problemlori

Kredit miinasibatlorinin miirokkoblogmasi ilo yanasi, bank praktikasinda
eyni kredit 6hdoliyi iiclin hom ogya (ipoteka, girov), hom do soxsi (zaminlik,
qarantiya) tominatin birgs totbiqi getdikca genis yayilmisdir. Bu hal bir torafdon
kreditorun movqgeyini gliclondirir, digor torofdon iso tutmanin ardicilligi,
subsidiarliq prinsipi vo miixtalif kreditorlar arasinda prioritet kimi masalalor {izro
normativ bosluglar yaradir.

4.1. Birgo tominatin hiiquqi osaslari. Azarbaycan Respublikasinin Miilki
Mocallasinin miivafiq maddslori (MM 390) eyni 6hdolik {igiin bir ne¢o tominatin
eyni anda moévcud ola bilocayini agiq sokildo istisna etmir. Lakin bu birgs
mdvcudlugun hansi hiiquqi ardicilligla icra olunmasi, yoni kreditorun avvolco hansi
tominat ndviine miiraciot etmoali olmast ganunda doqiq miioyyon edilmomisdir.

Miiqayisoli aspektdon UNCITRAL-in Tominath ©moliyyatlara dair
Qanunvericilik Balodgisi bu masalods aydin mdvqe ortaya qoyur: "miixtolif ndv
tominatlar birge mévcud olduqda, hansi iisulun prioritet sayildigi qanunda agiq
miioyyon edilmolidir" [27, s. 1-322].
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4.2. Tutmanin yonsldilmesi ardicilligl: se¢cim azadligr vo subsidiarliq
arasinda balans. Eyni kredit 6hdoliyi iizra hom asya, hom do soxsi tominat moévcud
oldugda tutmanin hansi ardicilligla yonoldilmasi problemi iki yanasma arasinda
hall edilir. Birinci yanagma kreditorun se¢im azadligina osaslanir: kreditor
miiqavile azadli§1 vo tominat portfelinin somorali idars edilmasi prinsiplorindon
cixig edarok, Ohdoliyin icrasi iiclin onun maraqlarint daha operativ qoruyan
tominat ndviina miiraciat eds bilor. Bu mévqe kommersiya dovriyyasinin siirotini,
kredit riskinin azaldilmasini vo tominatlarin paralel mévcudlugunun real iqtisadi
monasin1 qorumaga xidmot edir. Miiqayiseli hiiquqda da, xiisusilo ingilis
hiiququnda, tominat alotlorinin funksional doyeri kreditorun hansi aktive vo ya
hans1 soxsi tominata daha somorali ¢ixis aldo etmosi ilo Olgiiliir [12, chs. 4-5].

Ikinci yanasma iso subsidiarliq prinsipino osaslanir. Bu mdvgeyo gors,
zaminlik 6z hiiquqi tobistine gdrs borclunun 6hdosliyine slava tominat kimi ¢ix1s
etdiyindon kreditor ovvalca osya tominatina, yoni ipoteka va ya girov predmetino
tutma yonaltmoli, yalniz homin omlakin doyori borcun tam 6donilmasi {igiin
kifayat etmadikds zamins miiraciat etmalidir. Vitryanskiy haqli olaraq gostarir ki,
kreditorun sorbast se¢im hiiququ zaminin hiiquqi vaziyyetini asassiz sokildo
agirlagdirmamalidir; oks halda, borclunun kifayat qodar omlaki oldugu halda bels,
zamin borcun tam hacmini 6domoays mocbur edilo bilor [28, s. 87-102]. Bu
sobabdon subsidiarliq yanagmast kreditorun maraqlarint inkar etmir, sadaco
hamin maraqlar1 zaminin miidafiasi va proporsionalliq prinsipi ilo balanslagdirir.

Azorbaycan Respublikas1 Miilki Macallasinin 432.3-cii maddosindo tosbit
edilmis “tominat1 daha az olan 6hdaliyin” prioritet qaydada 6donilmasi prinsipi
kreditorun risklorini minimuma endirmok mogsodi dasisa da, osya vo soxsi
tominatlarin birgs totbiqi zamani bu norma mexaniki gokilds tatbiq edilmomalidir.
Clinki bu halda “az tominatli 6hdaliyin 6nceliyi” mantiqi soxsi tominatin, xiisusilo
zaminliyin, agya tominatindan avval realizo olunmasma hiiquqi zomin kimi
yozula bilor. Halbuki zaminliyin aksessor mahiyyati, zaminin borcluya
miinasibatds alave mosuliyyat dasimasi vo asas 6hdaliyin taleyindon asililig1 bels
naticoni mahdudlasdirir. Bu baximdan MM 432.3-cii maddenin totbiqi zamani
tominatlarin yalniz miqdari deyil, onlarin hiiquqi tobisti — asya tominat1 vo ya
soxsi tominat olmasi — da nazors alinmalidir.

Bu notico mohkomo tacriibasi ilo do uzlasir. Azarbaycan Respublikasi
Konstitusiya Mahkomasinin 31 may 2018-ci il tarixli gorarinda kredit xatti,
zaminlik vo ipoteka miinasibatlorindo osas 6hdsliyin sortlorinin, tominat veron
soxslorin razili§inin vo tominatin hacminin aydin miioyyan edilmasinin vacibliyi
xtisusi vurgulanmigdir [10]. Bu yanagma statistik miisahido kimi deyil, normativ-
hiiquqi natico kimi ifado edilmolidir: solidar zaminlik modeli kreditorun birbasa
zamindon tolob irali siirmosine imkan versa do, eyni kredit iizro ipoteka vo ya
girov kimi real tominat movcud olduqda, zaminin masuliyyatinin hacmi vo
tutmanin ardicilligt proporsionalliq, vicdanliliq ve tominatlarin funksional
toyinati asasinda qiymatlondirilmalidir.
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4.3. Mohkomao tocriibesindoki yanasmalar. Azarbaycan Respublikasi Ali
Mohkomasinin bir sira gorarlarinda eyni 6hdslik {izro ham ogya, ham do soxsi
tominatin mdévecud oldugu hallarda tutmanin ardicilligina dair forqli yanasmalar
miigahido edilmisdir. Bu qorarlarin bir hissosindo kreditorun se¢im azadligi
taninmig, digor bir hissosindo iso tutma {i¢lin ovvolco osyaya miiraciotin
zoruriliying isaro edilmisdir.

Miiflislosmo halinda agya tominatinin prioriteti — "Miiflislogsmo vo iflas
hagqqinda" Qanunun miivafiq miiddealarma géro — yiiksokdir [17]. Lakin bu
prioritetin birgs tominat sistemindoki digar toraflors (zamin, qarant) miinasibatdo
do neco totbiq olundugu qanunda aydin sokilds oksini tapmamisdir.

4.4. Kreditorun maraqlarinin balanslagdirilmasi. Kredit tominat1 sistemi
kreditor maraqlarin miitloq istiinlilyli lizerinde deyil, toraflorin hiiquqlarinin
balans1 iizerinds qurulmalidir. Bu baximdan borcluya vo zamins moxsus hiiquqi
miidafio mexanizmlorinin — bildiris hiiququ, miizakirs hiiququ, proporsionalliq
tolobi — ganunda aydin gokilds miioyyan edilmasi vacibdir.

Beynolxalq bank hiiququnda inkisaf etmis 6lkslorin qanunvericiliyinin
osas tendensiyast hom kreditorun etibarli miidafiosini, hom do borclunun
monfootsiz  itkilorinin  qarsisinin - alinmasini  eyni  anda tomin edon
balanslasdirilmis modellor yaratmaqdir.

V. Natica va qanunvericilik takliflori

5.1. Tadqgigatin asas naticalori. Aparilan miiqayisoli-hiiquqi tadqiqat bir sira
fundamental noticolor ortaya qoymusdur. Birincisi, Azarbaycan Respublikasinin
Miilki Macollasinin kredit tominatina dair normalar1 asya vo Ohdalik xarakterli
tominat {isullar1 arasindaki klassik bolgiinii gqabul etmis, lakin onlarin birgs totbiqi,
kolliziya hallart va subsidiar ardicilliq masalalarini kifayast qodor tonzimlomomisdir.

Ikincisi, miiqayisoli hiiquq tocriibasi gdstorir ki, diinya hiiquq sistemlori bu
problemlori miixtolif mexanizmlorlo holl edir: Almaniya hiiququ aksessor vo
qeyri-aksessor tominatlarmn yanast mdveudlugunu, Ingiltors hiiququ fixed charge
vo floating charge kimi funksional tominat mexanizmlorini, Tiirkiyo hiiququ
dasinmaz omlak rehni iizro sabit doraco modelini, Qazaxistan hiiququ isa girov,
qarantiya vo zaminlik institutlarinin osas ohdsliklo olaqesini forqli normativ
konstruksiyada tonzimloayir. Bu miixtaliflik Azarbaycan hiiququ iiclin birbasa
kogitiriilmali model deyil, lakin tominatlarin birgs totbiqi, tutmanin ardicilligi va
tcilincii  soxslorin miidafiosi masalalorinde normativ aydmligin vacibliyini
gOstoron miigayisoli materialdir.

Ugiinciisii, aksessorluq prinsipi (zaminlik) ilo miistoqillik prinsipi (bank
qarantiyasi) arasindaki forq beynolxalq ticaratds kritik oshomiyyast dasiyir. URDG
758 qaydalarina uygunlugun qanunvericilik soviyyosindo agiq taninmasi
Azorbaycanin beynolxalq ticarat hiiququna inteqrasiyast baximindan vacibdir.

Dérdiinciisii, "hoddinden artiq tominat" (Ubersicherung) problemi
hiiququmuzda normativ cavab tapmamigdir. Alman BGB-sinin bu sahodoki
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miiddealart ilo tanighq vicdanliliq (Treu und Glauben) prinsipinin kredit
miinasibatlorindaki tatbiq dairasini genislondirir.

Elmi yenilik vo totbiqi shomiyyst. Todqiqatin elmi yeniliyi eyni kredit
ohdaliyi lizra agya vo 0hdalik xarakterli tominatlarin birgs totbiqi zamani tutmanin
ardicillig1, subsidiarliq prinsipi va kolliziya holli mexanizmlorinin vahid sistem
kimi osaslandirilmasindan ibarotdir. Magalods ipoteka, girov, zaminlik vo bank
qarantiyasi institutlar1 miiqayiseli hiiquq prizmasindan slaqoli sokilds tohlil edilmis,
Azorbaycan miilki ganunvericiliyindo moévcud normativ bosluglar konkret
qanunvericilik tokliflari ilo tamamlannusgdir. Isin tatbigi shomiyyati ondan ibaratdir
ki, iroli siirtilon yanagsmalar bank-kredit miiqavilslorinin hazirlanmasinda, tominat
sonadlarinin hiiquqi dizayninda, mshkomo va icra tocriibesinda kreditor-borclu-
zamin balansimin daha adalstli qurulmasina xidmaot edas biler.

5.2. Konkret qanunvericilik tokliflori. Todqiqatin naticalorine asaslanaraq
Azarbaycan Respublikasinin Miilki Macallasinin kredit 6hdosliklorinin tominatina
dair bélmosinin tokmillosdirilmasi {i¢iin asagidaki ganunvericilik doyisikliklori
tovsiya olunur:

Birinci toklif: Eyni kredit 6hdoliyi {izro hom osya (ipoteka, girov), hom do
soxsi (zaminlik) tominat mévcud oldugu hallarda tutmanin ardicilligina dair yeni
normanin Miilki Macalloys olavo edilmosi. Belo norma kreditorun se¢im azadligini
tamamilo istisna etmomoli, lakin onu zaminin miidafiosi, proporsionalliq vo
subsidiarliq prinsiplori ilo mohdudlasdirmalidir. Kreditorun ovvolco osya
tominatina miiraciot etmasi imumi qayda kimi miioyyan edilmali, yalniz osya
dayarinin borcun tam ddenilmasi {igiin kifaystsiz oldugu vo ya asya tominatinin
obyektiv sobablordon realizo edilo bilmadiyi hallarda zamindon talob iroli
stiriilmasing yol verilmolidir.

Ikinci toklif: Miilki Macalloyo "hoddindon artiq tominat" (Ubersicherung)
institutunu tonzimloyon miiddeanin daxil edilmosi. Borcun faktiki mablaginin
ohomiyyatli dorocodo asagi diisdiiyii hallarda borclunun girovun bir hissasinin
azaldilmasini tolob etmok hiiququ ganunla miioyyan edilmalidir. Bu, borclunun
haddinden artiq yiiklonmasinin qgarsisini alan proporsionalliq prinsipinin ifadosidir.

Ugiincii toklif: Bank garantiyasina dair normalarin Beynolxalq Ticarat Palatasi
(ICC) torafindon hazirlanib va 1 iyul 2010-cu il tarixdon qiivvays minon URDG 758
(Uniform Rules for Demand Guarantees) standartlarina tam uygunlagdirilmasi [14].
Xiisusilo "agig-askar firlldageiliq" (manifest fraud) istisnasinin qanunda agiq sokildo
miioyyon edilmasi kreditorun bank qarantiyasi tizorindaki hiiququnun vicdansiz toraf
torafindon sui-istifadosinin qarsisini alacaqdir.

Dordiincti  toklif: Dagmar omlak girovu {izro reyestr sisteminin
giiclondirilorak beynolxalq standartlara uygunlasdirilmasi. UNCITRAL-1n
Qanunvericilik Balodgisinin tovsiyalorine asason reyestrin tam ahatoli, slcatan vo
elektron formatda aparilmasi tomin edilmalidir.

Besinci  toklif: Mohkomodonkonar tutma prosedurlarinda  borclunun
hiiquglarinin  giiclondirilmasi: miistaqil qiymotlondirmenin macburi edilmasi,
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harrac prosesinin soffaf ictimai platformalar vasitesilo aparilmasi va borclunun
etiraz hiiquqlarinin agiq miioyyan edilmasi.

5.3. Perspektiv todqiqat sahoalori. Moaqalo ¢or¢ivosindon konarda qgalan, lakin
galacok tadqiqatlar ti¢iin zoruri hesab etdiyimiz bir sira masalalor mévcuddur:
rogomsal aktivler (kriptovalyuta, NFT) {izorindoki girov hiiquqlarinin
tonzimlonmosi; ESG (otraf miihit, sosial mosuliyyat, korporativ idaroetmo)
meyarlarinin kredit tominati sisteminin qiymotlondirilmaesindoki rolu; fintech
sirkatlorinin kredit omoliyyatlarinda ononavi tominat institutlarina alternativ
mexanizmlor yaratmasi masalalori.

Nohayat, kredit 6hdsliklorinin icrasinin tominat sistemi miilki dovriyyonin
dinamizmi ils ayaqlagmalidir. Beynslxalq standartlara uygun normativ islahatlar,
mohkoma tacriibasinin vahidlesdirilmasi vo hiiquqi seffafligin artirtlmasi hom
investisiya miihitinin coalbediciliyini artiracaq, hom do kreditor-borclu
miinasibatlorindaki balansi hiiquqi cohatdon méhkamlondiracokdir.
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LEGAL REGULATION OF PROPRIETARY AND
OBLIGATORY SECURITY METHODS IN THE SYSTEM
OF CREDIT OBLIGATION ENFORCEMENT

RUFAT GOYUSHOV*

Abstract

This article provides a comprehensive comparative legal analysis of the two
fundamental branches of the credit obligation enforcement security system —
proprietary or real security methods and obligatory or personal security methods.
The relevance of the research is determined by the growing importance of security
mechanisms in modern banking and credit relations, where the creditor’s need for
effective risk reduction must be balanced with the protection of the debtor’s and
third parties’ legal interests. In this context, mortgage, pledge, suretyship and
bank guarantee are examined not merely as separate civil law institutions, but as
interconnected instruments serving the stability, predictability and efficiency of
civil circulation.

The article analyses the legal nature, structural characteristics and practical
application of mortgage, pledge, suretyship and bank guarantee institutions
through the prism of the civil legislation of the Republic of Azerbaijan and
comparative law methodology. Particular attention is paid to such fundamental
concepts as the accessory principle, the creditor’s priority right, the right of
pursuit, the sequence of enforcement, subsidiarity, and the resolution of conflicts
between different types of security. The study compares the Azerbaijani legal
framework with selected European legal systems, especially German and English
law, as well as Turkish law and post-Soviet legal systems, including Russian,
Georgian and Kazakhstani approaches. This comparative perspective makes it
possible to identify both the advantages and the normative gaps existing in the
current Azerbaijani regulation.

The research demonstrates that proprietary security methods, such as
mortgage and pledge, are based on the creditor’s right over a specific asset and
therefore provide a stronger priority position in enforcement and insolvency
situations. By contrast, obligatory security methods, such as suretyship and bank
guarantee, rely on the personal liability of a third party and create an additional
source of payment for the creditor. The article also emphasizes the essential
difference between accessory security, where the fate of the security follows the
principal obligation, and independent security, where the guarantor’s obligation
may exist separately from the underlying debt. This distinction is of particular
importance in banking practice, international trade and project finance.

* PhD in Law / “De Fendo” Law Office / Member of the Bar Association of the Republic of
Azerbaijan / email: rufat.goyushov@gmail.com
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The study reveals that the current legislation does not sufficiently regulate
cases where both proprietary and personal securities are applied simultaneously
for the same credit obligation. In particular, the sequence of enforcement, the
scope of the creditor’s freedom of choice, the subsidiary nature of the surety’s
liability, and the mechanism for resolving collisions between different security
instruments remain insufficiently clarified at the normative level. Such
uncertainty may strengthen the creditor’s procedural position, but at the same time
may create disproportional risks for sureties and debtors. The article puts forward
specific legislative proposals aimed at eliminating these gaps, including the
introduction of clear rules on enforcement priority, the regulation of excessive
security, the improvement of transparency in out-of-court enforcement
procedures, and the harmonization of bank guarantee rules with international
standards. The article concludes that the modernization of the Azerbaijani
credit security system in line with comparative and international standards is
necessary for strengthening legal certainty, improving the investment
environment and ensuring a fair balance between the interests of creditors, debtors
and third-party security providers.

Keywords: credit obligation, proprietary security, mortgage, pledge,
suretyship, bank guarantee, accessory principle, subsidiarity, collision, legal
regulation.

IMPOBJIEMBI ITPABOBOI'O PEI'YJIMPOBAHUSA BEIIIHO-
INPABOBBIX U OBA3ATEJIBCTBEHHO-IIPABOBbBIX
CIIOCOBOB B CUCTEME OBECIIEYEHUA
NCITIOJIHEHU S KPEJAUTHbBIX OBA3ATEJIBCTB

PYOAT I'EFOLIIOB*

AHHOTanug

B crarbe B cpaBHUTENHHO-IIPABOBOM IIIOCKOCTH KOMITJIEKCHO UCCIIEAYIOTCS
nBa (pyHIAMEHTANbHBIX HAIPABJICHUS CHCTEMBI OOECICUCHHsI HCIONHEHUS
KPEAUTHBIX 00s3aTeNbCTB — BEIIHbBIC, WIH pPeallbHbIe, U 0053aTeIhCTBCHHBIE,
WM INYHBIE, CIOCOOBI 00ecnedeHnsl. AKTYaaIbHOCTh TEMbI 00YCIIOBIIEHA TEM, YTO
B COBPEMEHHBIX 0aHKOBCKO-KPEAUTHBIX OTHOMICHUSIX 3((PEKTUBHOE 00eCTIeYeHE
UCTIONTHEHUST 0053aTENBCTB SBIISETCS OJHUM U3 KITFOUEBBIX YCIOBHI CHIKEHUS
KPEAUTHBIX PHUCKOB, 3allUTHl HWHTEPECOB KPEAUTOpa U  MOJJCpKAHUS
CTaOUIIBLHOCTH TPAKIAHCKOTO 000poTa. B 3TOM KOHTEKCTE TaKUe MHCTUTYTHI, KaK

* Jlokrop ¢unocodun B obsactu npasa / FOpuandeckas ¢pupma «Zle @enno» / Unen Komnernn
aZBOKaToB AsepoOaiimkanckoi PecryOmmku / email: rufat.goyushov@gmail.com
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UIIOTEKA, 3aJI0T, IOPYYUTEIILCTBO U OAHKOBCKAs rapaHTHsl, pacCCMaTPUBAIOTCS HE
M30JIMPOBAHHO, a KaK B3aMMOCBSI3aHHbBIC TIPABOBBIC MEXAaHU3MBbI, BBIITOJHSIOINE
pa3NuYHbIe SKOHOMUYECKHE U IOPUANYECKHE (DYHKIIUH.

B cratbe ananu3upyroTcsi mpaBoBasi MPUPOJA, CTPYKTYypa, OCOOEHHOCTH
NPUMEHEHHUS W MPAKTUYECKOE 3HAUYEHUE HIIOTEKH, 3aJI0ra, MOPYYUTEIbCTBA U
6aHkoBCKoi rapanTun. Oco0oe BHUMaHUE YeNseTcs TaKuM (pyHIaMeHTaIbHBIM
KaTEerOpHsiM, KaK MPUHLIUIT aKIIECCOPHOCTH, MPEUMYIIIECTBEHHOE MPABO KPEIUTOpa,
NPaBO CJIEAOBAHUS, OUEPENHOCTh OOpalleHHs B3bICKaHUS, CyOCHIMApHOCTb, a
TaKoKe MEXaHN3M Pa3pelleHHs KOJUTU3HIA MEXKTy pa3IMIHbIMHA BUaMH 00ECTICUECHHSI.
HccnenoBanue TpPOBOAMTCS HAa OCHOBE TPaKIAHCKOTO — 3aKOHOAATENILCTBA
AszepOaiimxanckoit Pecry0amku, a Takke B CpaBHUTEIBHOM aCHEKTE C TPABOBBIMU
CHCTEeMaMH EBPOIEHCKIX rOCYapCTB, Mpexie Bcero I epManny M AHTIIMH, IPaBOM
Typuun, a Takke 3aKOHOJATEILCTBOM ITOCTCOBETCKHMX CTpaH, BKItodas Poccwio,
I'py3uro u Kazaxcran. Takoil moaxosa mo3BoJisi€T BBISIBUTH KakK IHOJOXKHUTEIbHbBIE
CTOPOHBI ICHCTBYIOIIETO HAIIMOHAIBHOTO PErYJIMPOBAHUS, TaK U CYIIECTBYIOIINE
HOPMAaTHBHbIE IPOOEIIBL.

Bemno-npaBoBbie criocoObl obecrieueHusi, B YaCTHOCTH UIIOTEKa M 3aJIoT,
XapaKTepu3ylTCcs TEM, YTO MPaBO KPEAUTOpa HANpPABICHO HAa KOHKPETHOE
MMYILIECTBO, 32 CYET CTOMMOCTH KOTOPOTO TpeOOBaHHE MOKET OBITh YIOBICTBOPEHO
NPEUMYIIECTBEHHO TIepes] APYTUMU KpeauropaMu. O0s3aTenbCTBEHHO-TIPABOBbIC
CrocoObl o0ecrieueH s, Takue Kak MOPYUYHUTENbCTBO M OAaHKOBCKasl rapaHTHA,
HANpOTHB, OCHOBAaHbI HAa JIMYHOM MMYIIECTBEHHOM OTBETCTBEHHOCTU TPETHETO
JMIA U CO3JAI0T JJISi KPeIUTOpa IOMOJHUTENbHBI UCTOYHUK YIOBJIECTBOPEHHUS
TpeOoBaHus. B crarhe Takke MPOBOJAUTCS MPUHIUIHMAIBHOE pa3rpaHHUuYCHHE
MEXIYy aKLIECCOPHBIM XapaKTepoM MOPYYHUTENIbCTBA H  CaMOCTOSTEIBHOM,
aOCTpakTHOM mpHUpOoAoil OaHKOBCKOW rapaHTuH. JlaHHOE pa3iauyhe HMeeT
CYIIECTBEHHOE 3HaYCHHUE JIs1 OAHKOBCKO MPAKTUKH, MEKIYHAPOIHON TOPTOBIIH,
MPOEKTHOTO (PMHAHCUPOBAHMSA U CYACOHOTO pa3peIIeHus! CIIOPOB.

HccnenoBanue MOKa3bIBaeT, 4YTO JCHCTBYIOIIEE 3aKOHOAATEIHCTBO
HEJIOCTaTOYHO IOJTHO PETYJIMPYET CIyYau OHOBPEMEHHOTO IPUMEHEHHSI BEIIIHBIX
1 00513aTEIBCTBEHHBIX CIIOCOOOB 00ECTIEYEHUS IO OTHOMY M TOMY e KPEAUTHOMY
00s13aTeNnbCTBY. B 4acTHOCTH, OCTAIOTCS! HEIOCTATOUHO OIPEAEICHHBIMHU BOTIPOCHI
OYepeTHOCTH OOpallleHUsl B3BICKaHUs, MPEAETIOB CBOOOBI BbIOOpa KpeauTopa,
CyOCHAMApHOTO XapakTepa OTBETCTBEHHOCTH MOPYYMTENs, a TakxkKe MOopsIKa
pa3penieHust KOJUTU3HIA MEeXIy Pa3InYHbIMH 00€CTICYHTEIbHBIMA HHCTPYMEHTAMH.
Takass HeompeneneHHOCTh MOXKET YCHWIMBATh MPOLECCYabHBIE BO3MOXKHOCTH
KpeIuTopa, OTHAKO OJHOBPEMEHHO CO3/IaeT PUCK HapyILIeHUs OanaHca HHTEPECOB
JOJDKHUKA U TIOpYUHTeNs. B craTbe mpesaratoTess KOHKpETHBIE 3aKOHOIaTEIbHBIC
pelleHus, HampaBlCHHbIE Ha YCTpaHEHHE YKa3aHHBIX MPOOENOB, BKIIOYAS
3aKperUIeHUue MpaBuil 00 0YepeTHOCTH B3BICKAHHS, PETYIHMPOBAHUE YPE3MEPHOTO
oOecrieueHrs, MOBBIIICHUE MPO3PAuYHOCTH BHECYAECOHOH peanu3alnuu IpeaMeTa
3aj0Ta W WIOTEKH, a TAaKKe TapMOHHU3AIMI0O HOPM O OAHKOBCKOM TapaHTHU C
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MEXX/TyHapOJHbIMU CTaHAapTaMu. B 3akimroueHrne 000CHOBBIBAETCS HEOOXOAUMOCTD
COBEPILCHCTBOBAHUS CUCTEMBI 00ECTIEUEHHS UCTIOTHEHHS KPEUTHBIX 00513aTeNbCTB
B AsepOaiiipkanckoil PecryOnuke ¢ yueToM CpaBHUTEIBHO-TIPABOBOTO OIbITA H
MEXTyHApOIHBIX MOIXO0J0B, YTO OyJeT CIIoCOOCTBOBATh YKPEIUICHUIO MPABOBOM
OIPE/ICICHHOCTH, YJIYYIICHUI0 HWHBECTHLIMOHHONW Cpeibl M 00ECHeYeHUIo
CIIpaBeUIMBOrO OanaHca MEXIy HHTEpecaMd KpeauTopa, MAOJDKHUKA M JIHIIL,
MPEAOCTABIIAIONINX 00ECTIEUCHHE.

KnrueBble cnoBa: xpeoummnoe 06s3amenpcmeo, seujnoe obecneuenue,
unomeka, 3an02, NOPYYUMenIbCmeo, OAHKOBCKAA 2apaHmus, aKyecCOpHOCMb,
Cy6cuOUapHoCcmyb, KOIMU3UA, NPABOBOE PecyIUPOSAHUE.

Redaksiyaya daxil olma tarixi: 25.10.2025
Capa gabul: 05.06.2026
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CINAYOT HUQUQU

TiBBI XARAKTERLI MOCBURI TODBIRLORIN TOTBIQININ
TARIXI INKISAFI VO MUASIR HUQUQI YANASMALAR

LALS MOMMODOVA*

Annotasiya

Mbaqgals tibbi xarakterli macburi tadbirlorin hiiquqi mahiyyatini, onlarin
tarixi inkigafini va miiasir cinayat hiiququ sistemlorinda totbiq mexanizmlorini
kompleks sakilda arasdirir. Tadgiqatin ilk marhalasinds miixtalif dovrlards ruhi
xastalikla cinayat masuliyyati arasinda qurulan alaqa tohlil olunur, fovqaltobii
tasavviirlarin hokm stirdiiyii gadim inanclardan baslayaraq, Hippokrat maktabinin
rasional tibbi yanasmasina, Roma hiiququnun idrak—irads pozuntularini nazara
alan normativ konstruksiyalarina va Karolina qganunvericiliyinin obyektiv
meyarlarina gadar formalasan inkisaf ardicilligi digqato ¢atdirilir. Orta asrlarda
dini tasavviirlorin tistiinliiyiiniin hiiquqi gorarlarin mazmununa tasiri, XVII asrdan
etibaran isa tababatin elmi asaslarla iralilomasinin mohkama-tibbi ekspertiza
institutunu formalasdirmasi gostarilir.

Mbaqalanin analitik hissasinda, ilk novbada Fransa tacriibasi asasinda,
xarici 6lkalaorin cinayat hiiququnda tibbi xarakterli macburi tadbirlorin tatbiqi
sortlori, onlarin profilaktik, miialicavi va tohliikasizlik funksiyalarinin
balanslasdiriimasi, hamg¢inin mahkamanin gararverma salahiyyatinin tibbi ray ila
uzlasdirilmast moasalalori miiqayisali hiiquqg metodu ilo arasdirilir. Sonraki
bolmoalord>  Azarbaycan  Respublikasimin  Cinayat va  Cinayat-Prosessual
Moacallalorinda bu institutun hiiquqi tanzimi, tatbiq prosedurlari, macburi miialica
formalari, miiddatlarin hiiquqi rejimi va mahkoma nazaratinin tamin olunmasi
mexanizmlori tohlil edilir.

Taodgiqat gostarir ki, tibbi xarakterli macburi tadbirlor yalniz comiyyat tigiin
tahliikali olan psixi pozuntulu, anlagsiz saxslorin toratdiyi hiiquq pozuntularina
adekvat reaksiya mexanizmi deyil, ham da insan hiiquglarinin qorunmasi
baximindan xiisusi tarazliq talob edan hiiquqi institutdur. Maqals tibbi xarakterli
macburi tadbirlor institutunun tatbiqi zamani fundamental hiiquqlarin tamin
olunmasi, bu tadbirlorin legitimlik hiidudlart va beynalxalq standartlara
uygunlasdirma zorurati kimi masalalari elmi asaslarla giymatlondirir.

* Hiiquq tizrs falsofo doktoru / Qarabag Universiteti, Humanitar vo Sosial Elmlor Fakiiltosinin
miisllimi / Bakt Dovlat Universiteti, Hiiquq Fakiiltasi, Cinayst prosesi kafedrasinin miisllimi/
email: lala.mammadova@qu.edu.az
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Acar sozlor: tibbi xarakterli macburi todbirlor, anlagsizliq, mohkama-
psixiatriya ekspertizasi, mahkama nazarati, insan layaqatinin qorunmasi, hiiquqi
legitimlik, beynalxalq standartlar.

L. Tibbi xarakterli macburi tadbirlorin
ilkin formalarinmin meydana galmasi va inkisaf tarixi

Cinayat va cinayat-prosessual qanunvericiliyinds ruhi xastalik voziyyatinda
toradilon ictimai tohliikali amallora gore mosuliyyotdon azad olunma institutunun
tarixi qadim hiiquq sistemlarinin formalagdig1 dovrlara qodor gedib ¢ixir [37, s. 18].

Todqiqat tarixi-hiiquqi veo miiqayisoli-hliquqi metodlar iizerindo
qurulmusdur. Miiqayiso obyektlorinin secimi iki meyara osaslanir: birincisi,
Fransa kontinental hiiquq ailesinds tibbi xarakterli macburi tadbirlori an miifossal
kodifikasiya etmis vo Azorbaycan ganunvericiliyinin monsub oldugu hiiquq
ononosini tomsil edon sistem kimi se¢ilmisdir, ikincisi, Rusiya Federasiyasi
Azorbaycan qanunvericiliyi il eyni sovet hiiquq onanslorini boliisdiiyiine gora
nazardon kecirilir. Anglo-sakson hiiquq sistemina vo Tiirkiys tocriibasing isa
anlagsizliq meyarlarinin tarixi formalagsmasi kontekstinds, tam miiqayise obyekti
kimi deyil, mohdud hocmds miigayisali istinad edilir.

Tarixi monbalor gostorir ki, halo Qoadim Misir vo Yunanistanda insan
davraniglari ilo ruhi xastoliklor arasindaki slago miioyyon qodor dork olunmusdur.
Qadim Misir tibb monbalorinda, xiisusan e.0. XVI osro aid edilon Ebers
papirusunda insan psixikasinin pozulmasi ilo miisayiat olunan hallar - dorin kador
vaziyyati, husun vo yaddasin zoiflomosi kimi olamatlor tosvir edilmigdir. Misir
tobabatindo psixi funksiyalarin markezi kimi tlirok qebul edilir, belo xastalarin
miialicosi iso o9sason mabadlords, kahinlorin istiraki ilo hoyata kegirilirdi. Bu, ruhi
pozuntularin dini-mistik tasavviirlorlo izah olundugu, lakin eyni zamanda
miloyyon miisahido vo tosvir metodlarinin formalagmaga bagladig ikili
yanagmani oks etdirir [36, s. 62]. Homin ddvrlordo comiyyotlordo bas veron
cinayat xarakterli horakatlorin sobablari ¢ox vaxt fovgeltobii qlivvalarin, tanrilarin
va ya ruhlarin iradosi ilo izah edilirdi.

Lakin yunan madaniyyatinin yiiksolisi vo elmi diigiinconin inkisafi ilo ruhi
xostolikloro miinasibotdo yeni yanagsma formalasdi. Hippokrat vo onun
maktobinin tolimlari naticasinds ruhi pozgunluglar artiq fovgeltabii hadiss deyil,
orqanizmin, xiisusilo do beynin funksional pozgunlugu kimi doyarlondirilmayo
baslandi. Bu doyisiklik hiiquqi diisiincodo do oksini tapdi, insanin ruhi vaziyyati
onun irade azadligini1 va hiiquqi masuliyyat qabiliyyetini miioyyan edon miihiim
amil kimi qiymatlondirildi [6, fosil I].

Antik Roma dovriinds do bu ideyalar inkisaf etdirilorok sistemlosdirilmisdir
[36, s. 149]. Roma hiiquq irsinin yekun kodifikasiyas1 sayilan vo VI asrdo
Bizansda tortib edilmis Corpus Juris Civilis (Yustinian kodifikasiyasi) insanin
irado vo siiur azadligint mohdudlagdiran hallar barodo miiddoalar ehtiva edirdi
[36, s. 185]. Roma hiiququ psixi vaziyyati furiosus (agil xostoliyine tutulmus
$9Xs), demens (aglini itirmis $oxs) vo mente captus (zehni gabiliyyati zoiflomis
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soxs) kimi kateqoriyalarla ifads edirdi, miiasir cinayst hiiququndaki ‘“affekt
voziyyati” anlayisi iso sonraki dovrlorin, xiisuson XIX—XX osr kontinental
doktrinasinin mohsuludur vo Roma moanbalorina birbasa aid edilo bilmoaz. Bu
voziyyatdo torodilmis omollor hiiqugi baximdan tam irado vo siiurla edilon
harokatlor kimi gabul olunmur, bels soxslora miinasibatde cozadan azad edilma
va ya daha yiingiil mosuliyyat todbirlori totbiq edilirdi. Homg¢inin, ruhi cohatdon
Xasta va ya zoif sayilan soxslor faaliyyot qabiliyyotindon mohrum edilirdi ki, bu
da onlarm hiiquq miinasibatlorinde tamhiiquqlu subyekt kimi ¢ixis edo
bilmomaosina sobob olurdu.

Orta osrlor dovriinds isa ruhi xostoliklora yanasma dini tolimlorin tosiri
altinda formalasirdi. Xristian teologiyasi ruhi xastaliklori seytani qiivvelorin tosiri
va ya gilinahin naticosi kimi izah edir, belo soxslor bozon comiyyat ii¢lin tohliikali
sayilaraq izolyasiya edilir va ya dini ayinlor vasitasilo onlara “sofa” verilmasino
calisilirdi. Bu prosesin nozori izahina dair an tosirli yanagsmalardan biri M. Fukoya
maxsusdur. Onun fikrinca, orta asrlorin sonundan etibaron Avropada ruhi xastalorin
tocridi sirf tibbi zoruratdon deyil, comiyyatin “agil” vo “agilsizliq” arasinda qurdugu
yeni sarhaddon, sosial nizamin miidafiasi mantiqindan qaynaqlanirds, “boytik habs”
adlandirdig1 dovrdo ruhi xastalor yoxsullar, avaralar va diger “nizamsiz” qruplarla
eyni miiossisolordo saxlanilirdi [18, s. 25, 63]. Bu baxis tibbi xarakterli macburi
tadbirlorin ilkin formalarinin ham miialice, hom do sosial nazarat funksiyasini
eyni anda dasidigin1 gdstorir vo institutun bu giinodok davam edon ikili tobistinin
tarixi koklorini izah edir. Noticads, elmi tibbi miialico anlayist zsiflayir, ruhi
xastalora miinasibatdo humanist va hiiquqi prinsiplar ikinci plana kegirdi.

Bu dovriin timumi xiisusiyyati ondan ibarat idi ki, ruhi xastolik insanin
aglini, davranig {izorindo nozarotini vo iradosini olindon alan, eyni zamanda
comiyyet torofindon qorxu ilo qarsilanan bir veziyyst kimi doyorlondirilirdi.
Bununla bels, homin dévrds formalasmis tosovviirlor sonraki asrlords hiiquqi vo
tibbi yanagmalarin tomolini qoydu vo miiasir cinayst hiiququnda mosuliyyat
qabiliyyatinin qiymatlondirilmasi institutunun biindvrasini togkil etdi.

Tarixi tacriiba gostarir ki, uzun miiddat arzindo psixi xastaliyi olan soxslora
miinasibatds odalatli vo humanist yanagma prinsiplori formalagsmamisdir. Adaton
bela soxslor 6liim cazasi, Omiirliik vo ya uzunmiiddetli azadligdan mahrumetma
kimi agir cozalara moruz qalirdilar. Xiisusilo Qarbi Avropa 6lkslorinde ruhi
xostalik ¢ox vaxt dini vo mifoloji tofsirlor esasinda qiymetlondirilirdi. Psixi
xostoliklordon oziyyat ¢okon soxslor “cadugorlikle” mosgul olmaqda vo ya
“seytanin tosiri altina diismokdo” ittiham olunurdular. Bu iso dini vo miilki
mohkamalorin hokmii ilo amansiz isgoncalors va bazon do yandirilmaqgla edam
olunmaga gotirib ¢ixarirdi. Homin dévrds bu soxslor marhamats layiq olmayan
“glinahkarlar” kimi qiymatlondirilirdi.

Buna baxmayaraq, XVI osrin avvallorindon etibaron Qorbi Avropada
hiiquqi diisiincodo oshomiyyatli doyisikliklor bas verdi. 1532-ci ildo qobul edilmis
“Karolina” (Constitutio Criminalis Carolina) adli alman imperiya qanunvericilik
akti bu baximdan xiisusi ohomiyyot kosb edir. Soziigedon sonoddo ruhi

28



Lal> Mammadova. Tibbi xarakterli macburi tadbirlarin tatbiqinin tarixi inkisafi vo milasir hiiquqi
yanasmalar// Azarbaycan Hiiquq Jurnali. 2026 (Nel), s. 26-50
DOI: 10.61638/QGCK2725

xostolikdon oziyyot ¢okon soxslorin cinayat maosuliyyatine colb olunmasi
mosolosindo tibbi bilikloro malik goxslorin, yoni miitoxossislorin istiraki ilo
mohkomo-tibbi aragdirmalarin aparilmasmin zoruriliyi agiq sokildo qgeyd
olunmusgdu [41, 5.98]. Bu miiddoa, aslindo, hiiquq va tibb elmlorinin kosigmosindo
yeni bir istigamatin - mohkoma-psixiatriya ekspertizasinin formalagmasinin
baslangic1 hesab olunur.

XVI asrds klassik caza hiiququ maktobinin ideyalar1 genis yayildi, onun
torofdarlar1 cozani yalniz intigam va dini tomizloma vasitasi deyil, ham ds ictimai
tohliikkoni azaltmaq veo cinayatkari islah etmok moqsadi kimi qiymatlondirirdilar.
Bu yanagma psixi xastoliyi olan vo anlaqsiz soxslors miinasibotdo daha humanist
hiiqugi mexanizmlorin formalasmasma tokan verdi. Belo ki, artiq bu
kateqoriyadan olan soxslorin cozalandirilmasi deyil, onlarin miialicasi vo sosial
adaptasiyasi osas magsad kimi qobul olunmaga baslandi.

Psixi xostoliklorin elmi tosnifatt vo mohkomo-tibbi tolimin inkisafinda
italyan alim vo hiiqugsiinas Paolo Zakkia (Paolo Zacchia, 1584-1659) miihiim rol
oynamigdir. Onun 1624-cli ildo nosr olunan Quaestiones medico-legales
(“Mohkoma-tibbi masalalor”) aserinds mohkama psixiatriyasinin asas prinsiplori
sistemlogdirilmis vo ruhi pozgunlugu olan xastalorin cinaystkar davranisini
qiymatlondirmoak ii¢lin elmi metodlar toklif edilmisdir. Zakkia ruhi pozgunluglar
iic asas qrupa ayirirdi: psixikanin tam pozulmasi, gqisman pozulma va yiingiil
formali anormalliglar. Onun bu tosnifati hom tibbi ekspertiza, hom do cinayot
hiiququ tacriibasi baximindan insanin faaliyyat qabiliyyatinin doyarlondirilmasina
nozori osas yaratmigdir [6, fosil VIII].

XVI-XVII asrlorda Avropa hiiquq sistemlorinds ruhi pozgunlugu olan
xostolorin cinayat mosuliyyatino colb olunmasimin elmi vo hiiquqi osaslari
formalagsmaga basladi. Bu dovrds tibbi xarakterli mocburi todbirlorin totbiqi ligiin
ilkin hiiquqi mexanizmlor vo ekspertiza institutlar1 yaradildi ki, bu da miasir
cinayot-prosessual hiiquqda tibbi xarakterli mocburi todbirlor sisteminin tomalini
qoydu [6, fosil III, VIII]. Ingilis qanunvericiliyindo vo mohkoms sisteminda
anlagsizliq kriteriyalarinin hiiquqi tabistinin miioyyon olunmasinda vo bu sahado
vahid yanagsmanin formalasmasinda XVIII asrdo qobul edilmis ingilis cinayat
hiiququ prinsiplori, xiisuson do sonradan ABS hiiququna da tosir gostormis tarixi
presedentlor miihiim rol oynamisdir [32, s. 15].

11. Mahkama-psixiatriya elminin asaslarinin formalasmasi va
humanist hiiquqi yanagsmanin inkisafi
Psixi xostoliklordon oziyyot ¢okon soxslor torafindon téradilon cinayatlorin
odalotli vo obyektiv arasdirilmasi zorurati, zaman ke¢dikco, mohkomas vo hiiqug-
miihafizo orqanlar1 qarsisinda yeni talablor qoymusdur. Bu kateqoriyadan olan
islorin ugurlu istintaqi {iglin tokco hadisonin hiiquqi tersflorinin deyil, hom do
cinayat prosesi istirak¢ilarinin, xiisusilo togsirlondirilon soxsin psixoloji vo goxsi
xiisusiyyatlorinin derindon dyranilmasi mithiim shamiyyat kasb edirdi.
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Insanin davranisini, emosional reaksiyalarmni va gorarvermo mexanizmini
diizgiin qiymatlondirmok yalniz elmi asasli metod vo tisullarin totbiqi ilo miimkiin
hesab olunurdu. Bu zorurot hiiqug-miihafizo orqanlarinin faaliyyotindo vo
mohkoma proseslorinds yeni bir elmi istigamotin soxsiyyatin psixoloji
xiisusiyyotlorinin mohkomo torofindon todqiqi ve funksional idarsetma
mexanizminin formalagsmasina tokan verdi [4, s. 135]. Arasdirmalarin naticolori
rosmi sonadlords sistemli vo doqiq sokilde oks etdirilmali idi ki, bu da hiiquqi
qgorarlarin elmi osaslara sdykonmasini tomin edirdi.

Bu morhals, eyni zamanda, ruhi pozuntulardan oziyyot ¢okon soxslora
miinasibotdo humanist hiiquqi yanagmanin formalagmasiin baglangicini ifads
edir. ©goar avvalki dovrlards bels soxslar cox vaxt giinahkar va ya tohliikali fordlor
kimi damgalanirdisa, arti)q XVIII asrden etibaron tibb vo hiiquq elmlorinin
sintezinda onlarin miialicoye va sosial inteqrasiyaya ehtiyaci olan soxslor kimi
qiymatlondirilmasi ideyasi giiclondi.

Bu dévrdo Avropada ruhi xastoliklorin elmi tosnifatt vo sistemlosdirilmosi
sahasindo miihiim iraliloyislor bas verdi. Fransiz alim Fransua Buassi de Sovag de
Lakrua, isvecli tobiotsiinas Karl Linney va sotlandiyali hakim Uilyam Kallen
(William Cullen) psixi pozuntularin tipologiyasini elmi sokildo miioyyon etmoyo
cohd gostormiglor. Xiisusilo Kallenin 1769-cu ilds nasr etdirdiyi “Nozologiya
iisullar1” (Synopsis Nosologiae Methodicae) asori sinir sistemi xostoliklorinin
tosnifatin1 toqdim etmokls psixi pozgunluglarin tebiotina dair anlayiglart elmi
miistoviya kegirmisdir [6, fosil X—XI]. O, bozi hallarda cinayot davraniglarinin
sinir sisteminda bas veran patologiyalarla slagadar ola bilocayini qeyd etmis vo
bununla da ruhi xastaliklorin kriminoloji tohliline yeni istigamat vermisdir.

XVIII asrds aparilan bu tadqiqatlarin naticosi olaraq Avropa elmi va hiiquqi
diisiincosindo ruhi xostolorin miialicosine miinasibat koklii sokildo doyisdi. Bu
prosesdoa fransiz hokimi vo psixiatrt Filipp Pinelin (Philippe Pinel, 1745-1826)
foaliyyati mithiim rol oynamisdir. Onun tadqiqatlar psixi pozgunluglarin elmi
tosnifatin1  formalasdirmaqla yanasi, ruhi xostolors qarst daha humanist
miinasibatin yaranmasina tokan vermisdir [6, fosil XIII]. Pinel psixi pozgunluqlar1
dord osas qrupa bolmiisdiir:

- Melankoliya (miioyyan subyektiv sayiqlama ilo kecon hallar);
- Sayiqlamasiz mania (manie sans délire);

- Sayiglama ilo miisayist olunan mania (manie avec délire);

- Demensiya (agil zaifliyi) va idiotizm (tam intellektual gerilik).

O, har bir pozgunlugun klinik xiisusiyyatlorini otrafl1 tasvir etmis vo onlarin
etiologiyasini morkozi sinir sisteminin zodslonmasi ilo olagolondirmisdir. Pinel
hesab edirdi ki, belo zadslonmalor insanin irade azadligini zsifloderak onun
davranigina, o climlodon cinayot xarakterli omollorino tosir gostora bilor. Bu
yanagma insanin cinayot tdrotmo anindaki ruhi voziyystinin  hiiquqi
qiymatlondirilmasi ii¢lin elmi baza yaratmisdir. Qeyd etmok lazimdir ki, davranigin
sobabinin tibbi konsepsiyasinin izah edilmasi, yoni {imumi sosial normalar1 pozan
davranigin monboyinin oxsin psixi vaziyysti ilo olagelondirilmesi, sonraki
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dovrlards anlagsizliq institutunun nazari asasini togkil etmis va hiiquqi masuliyyatin
hiidudlarinin miisyyanlogdirilmasinds holledici rol oynamigdir [31, s. 28].

Pinelin on miihiim ideyalarindan biri dovlotin ruhi xastolora qarst macburi
fiziki tadbirlora (masoalon, qandallama, zoncirloma va ya tocridetmo) miiracistinin
zorarli olmasi barads idi. O, belo todbirlorin yalniz xastonin vaziyyatini
pislosdiracoyini bildirorak, miialiconin osas moqsadinin insan loyaqatinin
gorunmasi va psixi sabitliyin barpast oldugunu vurgulamisdir. Pinelin fikrinco,
psixi xastaliklorin yaranmasina yalniz irsi meyllor deyil, hom ds yanlis torbiya,
sosial miihit vo travmatik hadisalor tosir gostorir [37, s. 14].

Bu dovra godor psixi xostolorin saxlanma soraiti son doroco agir idi. Onlar
cox vaxt zoncirlar, fiksasiya (mohdudlagdirici) kdynoklori vo diger mexaniki
mohdudlagdirma vasitolori ilo “sakitlosdirilirdi”. Bu metodlar o dovriin
tofokkiiriino géro humanist hesab edilso do, oslindo insan hiiquqlarinin kobud
sokildo pozulmasi idi. Pinel bu vaziyyats qarsi ¢ixaraq ilk dofs psixi xastaliyi olan
soxslora insan kimi davranilmasi ideyasini irali siirdii vo onlarin hiiquqi yardima
ehtiyaclarinin oldugunu vurguladi [6, fasil XIII]. Onun ideyalarinin Fransada
yayilmasi naticosindo psixi xastalora qarsi totbiq olunan fiziki mohdudiyyatlor
morhololi gokildo aradan galdirildi vo bu soxslorlo cinayotkar kimi deyil, xasto
fordlor kimi davranilmaga baslandi.

XVIII asrdo homginin “anlagsizligdan miidafia” (insanity defense) institutu
hiiquqi doktrinada fundamental xarakter kosb etdi. Hiiquq nozoriyyesindo bu
anlayisa goro, psixi xostalik togsirlondirilon soxsin cozadan azad olunmasinin
osast kimi yalniz o halda gabul edilo bilordi ki, homin xastalik soxsin cinayat
toratmo aninda diisiinmo vo irads azadlifini tamamilo mohv etmis olsun. Osas
meyarlar kimi agsagidakilar miioyyan edilmisdi:

1. Saoxsin yaxsi va pisi ayirmaq iqtidarinda olmamast;
2. Dogru ilo yanlis1 forglondire bilmomasi;
3. Davranigina nozarat qabiliyyatinin olmamasi [32, s. 15].

Ingilis hiiquq sistemindo iso “anlagsizliqdan miidafio” artiq ittihama qars:
miidafio vasitosi kimi gobul edilmoys baslanmisdi. Togsirlondirilon goxsin ruhi
vaziyyati barodo mosals yalniz onun 6zii vo ya vokili torofindon qaldirila bilordi.
Mohkomo, toqdim edilon siibutlar vo ekspert royino osaslanaraq, soxsin
masuliyyat gabiliyyatinin olub-olmamasi barads gorar qabul edirdi [32, s. 16].

XVIII asrdo hom tibb, ham do hiiquq sahesindo formalasan bu elmi va
institusional yanagmalar miiasir cinayat va cinayot-prosessual hiiquqda foaliyyot
qabiliyyati vo tibbi xarakterli mocburi todbirlor institutlarinin hiiquqi asaslarini
miioyyanlosdirmisdir. Tibbi xarakterli mocburi tadbirlorin hiiquqi legitimliyinin
elmi osaslarin1 giiclondirmok {iiclin dovlot torofindon totbiq edilon miialico
iisullarinin psixiatriya xostoxanalarinda yalniz xastonin deyil, hom da comiyyatin
profilaktik tohliikesizliyini tomin edon sistemli hiiquqi aspektlori otrafli sokildo
qiymatlondirilmalidir [34, s. 3].
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1II. Anglo-sakson va kontinental hiiquq sistemlorinda
anlagsizliq institutunun formalasmasi

Yalniz XVIII osrdon etibaron psixi xastoliklordon oziyyot ¢okon vo cinayat
torotmis soxslorlo bagli biliklorin sistemli sokildo dyronilmosindon bohs etmok
miimkiindiir. Homin dovra qader mahkoma tocriibasinds real psixi xastaliklorla
simulyasiya (xostaliyin qosdon qurasdiriimast) arasindaki forgin
miioyyonlosdirilmosi mexanizmlori formalasmaqda idi. 1760-c1 ildo ingiltorado
bas vermis Qraf Ferrers isi (Lord Ferrers' case) bu baximdan miihiim presedent
kimi gobul edilir. Homin isdo ilk dofo mohkoma prosesino psixiatriya sahasindo
ekspert qismindo hokim Con Monro (John Monro) colb edilmisdi.
Togsirlondirilon Ferrers 6z omolinin miivaqgoti ruhi pozgunluq voziyyotindo
torodildiyini slibut etmoyo caligsa da, arasdirma noticosindo onun xostoliyi
simulyasiya etdiyi miioyyonlasdirilmis vo o, cinayat masuliyyatine calb edilorok
edam olunmugdur. Bu hadiso ingilis mohkoma praktikasinda mohkomae-
psixiatriya ekspertizasi institutunun formalagmasina giiclii tokan vermis va
hiiquqi gerarlarin gebulunda elmi stibutlarin rolunu artirmigdir [32, s. 14].

Anglo-sakson hiiquq sisteminda bu istigamotds on miihiim doniis marholosi
“Maknoten qaydalart” (M'Naghten Rules) ila alagalondirilir. Homin qaydalar 1843-
cii ilds sotlandiyali Daniel Maknoten (Daniel M'Naghten) isind dair qobul edilmis
tarixi qorar osasinda formalagmis vo oqli xostolik hallarinda cinayst mosuliyyotdon
azadolmanin fundamental prinsiplorini miioyyanlosdirmisdir. Bu qaydalar
vasitasilo “anlaqliliq prezumpsiyasi” anlayist hiiquqi kateqoriya kimi borqorar
olmusdur. Soziigedon prinsipa gora, hor bir soxs, oksini siibut edon rosmi dolillor
toqdim edilmadiyi toqdirdo, torotdiyi omallora gors mosuliyyat dasimaq igiin
kifayst qodor idrak vo irado qabiliyystine malik sayilir. Yalniz togsirlondirilon
$oxsin vo ya onun miidafiogisinin togobbiisii ilo psixi pozgunlugun movcudlugu vo
onun amola tasiri siibuta yetirildikdo bu prezumpsiya rodd edils bilor.

Bonzor hiiquqi yanagma sonradan Amerika Birlogmis Statlarinda da qobul
edilmigdir. ABS hiiququnda cinayat mosuliyyatindon azadetmo meyarinin osas
prinsipi belo miioyyonlogdirilmisdir: soxs, aqli xastolik vo ya zehni ¢atigmazliq
sobabindon tdratdiyi davranmigin faktiki xarakterini, ictimai tohliikaliliyini deark
etmok vo ya 6z davranigini idare etmok qabiliyystindon mohrum olarsa, cinayat
masuliyyating calb edilo bilmaz [20, s. 127]. Eyni sokilds, Tiirkiye Ciimhuriyyatinin
cinayet qanunvericiliyindo (masalon, Tiirk Coza Qanununun 32-ci maddasindo) vo
bir ¢cox Avropa hiiquq sistemlorindo do asas meyar soxsin torotdiyi amalin hiiquqi
xarakterini vo naticolorini dork etmok, yaxud davraniglarini istiqgamatlondirmok
qabiliyyatinin olmamasi kimi tosbit edilmisdir [40].

XIX osrdo iso roman-german (kontinental) hiiquq sistemine monsub
dovlatlor, xiisusilo Fransa, bu sahods kodifikasiya edilmis sistemli hiiquqi
normalar gobul etdilor. 1810-cu il tarixli Fransa Cinayat Macallasinin (Code
pénal) moghur 64-cli maddosi bu baximdan miihiim rol oynamisdir. Homin
maddoyo osason, “ogor soxs omoli torodorkon anlagsizliq voziyyotindo olubsa,
burada heg bir cinayot vo ya xotadan séz gedo bilmoz” [10]. Qeyd edilmalidir ki,
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1810-cu il Macollasi 1994-cii il martin 1-don qilivvodon diigmiis, 64-cii maddonin
yerini iso qiivvads olan Fransa Cinayat Macallosinin 122-1-ci maddasi tutmusdur.
Yeni norma anlagsizlii imumi “agil zaifliyi” (démence) anlayist ils deyil, daha
daqiq meyarla - omolin toradilmasi aninda soxsin mithakima qabiliyyatini vo ya
harokatlorine nozaratini aradan qaldiran psixi yaxud neyropsixi pozuntu ilo
olagolondirir va beloaliklo anlagsizligin tam va qisman formalarini forglondirmaye
imkan verir [9].

Fransada miioyyonlogdirilmis bu miitoraqqi model daha sonra bir sira
Avropa dlkolorinin (Polsa, Isvecrs, Italiya vo d.) cinayat qanunvericiliyino do
dorindon tosir gostormisdir. Bu 6lkolorin miiasir hiiquqi tocriibasinds osas ideya
ondan ibaratdir ki, psixi pozuntular naticosindo comiyyat {i¢iin tohliikoli omallor
torotmis soxslor cozalandirilmamali, oksino, onlara miinasibotdo reabilitasiya,
miialico vo comiyyatin tohliikasizliyini tomin etmok moqsadilo tibbi xarakterli
macburi todbirlor totbiq edilmolidir [38, s. 207].

Miiasir miiqayisali hiiquq odebiyyatinda qeyd olunur ki, anlagsizliq
institutu iizro diskussiya holo do osason milli g¢or¢ivodo aparilir vo Avropa
miqyasinda vahid yanagmanin formalasdirilmasi tigiin forqli hiiquq sistemlorinin
tarixi, modoni vo sosial kontekstlori nozoro alinmagqla sistemli miigayisosino
ehtiyac vardir [19]. Aparilan tohlildon bels noticoys golmok olar ki, miixtalif
dovlatlorin cinayat hiiququnda oqli xostoliklor vo maosuliyyatdon azadolma
institutunun tokamiilii uzunmiiddatli vo sistemli bir proses olmusdur. Bu inkisaf
xotti insan hiiquqlarinin midafissi, coza siyasstinin humanistlogdirilmasi va
odalot miihakimosinin elmi osaslara sOykonmaosi istiqgamotindo global hiiquq
elminin miihiim nailiyyatidir.

1V. Rusiyada tibbi xarakterli macburi tadbirlorin
formalasmast: tarixi-hiiquqi baxis

Rusiyanin cinayst hiiququnda psixi xostoliklora miinasibat vo bu
kateqoriyadan olan soxslarlo bagl hiiquqi tonzimlomalarin ilkin izlorino XII asrdo
rast galinir. On qadim manbalardan biri sayilan vo anonavi olaraq Knyaz Vladimir
Monomaxin adi ilo slagslondirilon “Cynusiit 3akon” (Mahkema qanunu) adli
aktda ruhi xostolor “cinli” kimi tosvir olunur. Qeyd etmok lazimdir ki, séziigedon
matnin miiallifliyi vo tarixlondirilmasi hiiquq tarixi adebiyyatinda miibahisalidir
[3, s. 62]. Bu ifado homin dovriin dini vo mistik tosovviirlorini oks etdirir, ruhi
pozgunluglar holo elmi deyil, metafizik kontekstdo qabul edilir vo insanin 6z
iradasini idars eds bilmamasi kimi doyarlondirilirdi.

Sonraki dovrlords, xiisusilo 1649-cu il “CoGopHoe ymnoxxenue” (Maclis
Qanunnamasi) vo 1669-cu il “Cinayat, talan vo gotl islori hagqinda yeni ganun
maddolori” kimi normativ aktlarda ruhi xostolorin torotdiklori gotllors goro
cinayot masuliyyatindon azad olunmalar1 nozords tutulmusdu [35, s. 124]. Lakin
homin goxslorin tibbi miialicasi vo ya sosial reabilitasiyasi barads hor hansi dovlot
mexanizmi mdvcud deyildi. Bu dovrds coza hiiquqi reaksiyanin yegano formasi
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kimi qobul edilir, cozalandirmanin alternativ mexanizmlori, o ciimlodon tibbi
xarakterli todbirlor totbiq olunmurdu.

Tadgiqatc1 A. B. Antonxinanin geyd etdiyi kimi, Rus dévlati uzun miiddat
arzinds cinayat-hiiquq siyasatini yalniz repressiv yanasma tizarinds qurmus, tibbi
va profilaktik vasitolors istinad etmomisdir. Cozalar, osason, hom fiziki zorakiliq
yolu ilo (masalan, badeonin damgalanmasi, isti domir va ya xiisusi alatlorle badona
nisan vurulmasi, yaxud carxlama, tokor lisulu ilo badonin ozilmosi), hom do
ictimai al¢aldici tadbirlor (ictimai sokildo gubugla cozalandirma) vasitasilo hoyata
kecirilirdi. Bununla bels, Avropa 6lkoalori ilo miiqayisodo orta osr Rusiyasinda
ruhi xastolora miinasibatds kiitlovi taqiblor vo “cadugorlik ovlar1” kimi hallara
nadir rast golinirdi [6, fosil VI].

Tadqgiqat¢1 G.V.Nazarenkonun yazdigina gora, miioyyon cinayatlor tdrotmis
psixi pozgunluglu soxslor ¢ox vaxt mohkomo qorart ilo monastirlara
yerlogdirilirdi. Bu monastirlar tocridetmo vo nozarot iiglin yari-miiossiso
funksiyasini dasiyirdi. Comiyyaet iicilin tohliikali hesab edilon soxslor zancirlorlo
baglanir, xiisusi naozarat altinda saxlanilirdi. Bels izolyasiya formalar1 1776-c1 ilo
godor davam etmisdir [27, s. 91].

Yalniz II Yekaterina dovriindo (XVIII osrin sonu) bu mosoloys daha
humanist yanasma formalagsmaga basladi. Onun formanm1 ilo anlagsiz
cinayatkarlarin monastirda zancirsiz saxlanmasi vo onlara miimkiin qodor insan
loyagatine uygun miinasibat gdstarilmasi tolob olunurdu [3, s. 62].

Ohamiyyatli irsliloyis 1832-ci il Qanunlar Toplusunda (Cséoo 3axomnos)
miisahido edildi. Bu sonaddo psixi xastolorin cinayst maesuliyystindon azad
edilmosi ganunvericilik soviyyosindo tosbit olundu vo belo soxslorin ayrica,
xiisusi nozaratli xastoxana bélmolorinds saxlanilmasi vo miialico edilmasi tovsiyo
edildi. Daha sonra qobul edilon 1845-ci il “Caza vo Islah Cozalari Qanunnamasi”
(Vnoowcenue o nakazanusx yzonoemvix u ucnpasumenvHuix) isd “anlagsizliq”
anlayisin1 hiiquqi kateqoriya kimi miioyyon etdi. Homin sonadds cinayot
masuliyystindon azadolma asaslar1 kimi psixi pozuntular, epileptik tutmalar, agil
zoifliyi vo yaddas itkisi ilo miisayiot olunan xastoliklor geyd olunurdu [37, s. 215].

Rus hiiquq sistemindos bu institutun inkisafinin novbati marhalasi 1903-cii
il Cinayat Macallasi ilo baslanir. Bu macollods anlagsizliq anlayist miasir
doktrinaya maksimum yaxinlagdirilmig vo “soxsin torotdiyi amelin xarakterini vo
naticalorini dork etmok, yaxud 6z horoketlorini idars etmok qabiliyyatinin
olmamas1” kimi miioyyan edilmigdir [27, s. 83].

Ingilabdan sonraki dévrda, sovet cinayat qanunvericiliyinin formalagsmasi
morholosindo ruhi xosto soxsloro garst "sosial miidafio todbirlori" vo mocburi
miialico institutunun totbiqi avvalki ddvrlorin prinsiplorindon imtina edilorok
tamamilo forqli sinfi-ideoloji asaslar iizorinds inkisaf etdirilmisdir [23, s. 11-13].
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V. Tibbi xarakterli macburi tadbirlarin
tatbiginda miiasir marhalaya kegid

Tarixi tokamiiliin yekunu olaraq XX—XXI asrlordas tibbi xarakterli mocburi
tadbirlor institutu tadricon coza sisteminden ayrilaraq miistaqil hiiquqi kateqoriya
kimi formalasmis, onun totbiqi iso doqiq normativ sortlora, tibbi ekspert royino vo
maohkoma nazarating tabe edilmisdir. Bu prosesin miiasir tozahiiriinii miiqayisali-
hiiquqi miistovido izlomok mogsadilo asagida Fransa, Rusiya Federasiyasi vo
Azorbaycan Respublikasinin qanunvericilik modellori nozordon kegirilir. Fransa
Cinayot Prosessual Macallosinin (Code de procédure pénale) 706-135-ci maddosine
osason, agor psixiatr torofindon aparilan miiayine naticesindo cinayat toratmis
soxsdo ruhi xastolik oldugu osaslt sokildo tosdiglonarso, mohkomo homin soxs
barasinds cinayat togibinin dayandirilmasi va ya mosuliyyatdon azad etmo barado
qorar qobul edo bilor. Bu halda votondas xiisusi miialico ii¢lin tam stasionar
xostoxana saraitinds yerlosdirilir, bu gorar yalniz soxsin miialicoys ciddi ehtiyact
oldugu vo camiyyat ligiin potensial tohliiko yaratdigi hallarda totbiq olunur.
Qorarin icrasi ilo bagh xiisusi niimayands va ya polis dorhal ixtisaslagmis tibb
miiassisasing malumat vermolidir [8].

Homin macallonin 706-136-c1 maddasi miioyyan edir ki, istintaq orqani va
ya birinci instansiya mahkomasi psixi pozgunluq sababindon cinayat mosuliyyati
olmayan soxsi tanidiqda, asagidaki tohliikesizlik tadbirlorini tatbiq eds bilar:

- Yaxinlasma qadagasi: Cinayat qurbaninin vo miloyyaon kateqoriyali soxslorin,
o climlodan azyaglilarin yanina yaxinlagma qadagasi;

- Istirak qadagasi: Qorarda miioyyan olunmus yerlorda vo ya bdlgalords soxsin
istirakina mohdudiyyat qoyulmast;

- Silah gadagasi: Soxsin silaha sahib olmasi, onu saxlamasi vo ya dagimasinin
qadagan edilmasi;

- Pesa va ictimai faaliyyatin mahdudlagdirilmasi: Toradilmis omollo birbasa
olagesi olan, yaxud azyaslilarla iglomoyi tolob edon miisyysn peso vo ya
ictimai faaliyyatlo mosgul olmagin qadagan edilmasi;

- Siiriiciiliik  hiiquglarinin - mahdudlasdirilmasi:  Striciiliik — vasigoesinin
qiivvesinin dayandirilmasi va ya lagvi, yeni icaze almaga qadaga qoyulmast.

Qeyd edilmalidir ki, bu tadbirlor yalniz soxsin tam psixiatrik miiayinasinden
sonra totbiq olunur vo miialico prosesine mane olmamalidir. Fransiz
qanunvericiliyi, homginin miialico todbirlorinin maksimal miiddstini yiingiil vo
orta daracali cinayatlords on il, agir vo xiisusilo agir cinayatlords iso iyirmi il
miioyyon edir. Ogor soxs xostoxanaya yerlosdirilibso, tohliikesizlik todbirlori hom
miialico dovriindo, hom do mohkomonin miisyyan etdiyi miiddotin bitmasinden
sonra totbiq oluna bilor [8].

Rusiya Federasiyasinin Cinayst Macollosindo mocburi tibbi todbirlorin
totbiq miiddoati konkret rogomlorlo tonzimlonmayib [15]. Mohkomo bu todbirlori
miiddotsiz sokildo toyin edir vo onlarin basa c¢atmasi yalniz soxsin psixi
vaziyyatinin yaxsilagsmasi vo ya sagalmasi ilo miimkiindiir. Bu, bazi xroniki psixi
xostaliklorin omiirliikk miialico tolob etmasi sababindan, tibbi tadbirlorin faktiki
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olaraq Omiirliikk olmas1 hallarina gotirib ¢ixara bilor. Masalon, irsi vo xroniki
sizofreniya kimi miialicosi ¢otin olan xostoliklordo soxsin uzun miiddot tibbi
nazarat altinda saxlanilmasi lazim golir. Bu voziyyat, bozi hallarda, miiddatli habs
cozasindan daha uzun ¢okir vo humanizm prinsiplori baximindan hiiquqi
miizakiralor dogurur. Miiasir psixiatriya adobiyyatinda cari vo ya yaxin kegmisda
bas vermis psixiatrik hospitalizasiya ilo artmis intihar riski arasindaki slagenin
yaxst sanadlasdirildiyi qeyd olunur bu slaganin tabioti yoni riskin yalniz daha agir
voziyyatdo olan xostolorin stasionara seg¢ilmosi ilo izah olunub-olunmamast,
yoxsa hospitalizasiyanin 6ziinlin miistoqil tosir gdstormasi miitoxassislor arasinda
miibahiso predmeti olaraq qalir. Hor iki izahdan asili olmayaraq, bu voziyyat
macburi miialico miiddstlorinin qanunla mohdudlasdirilmasin1 vo tadbirlarin
dovri olaraq mohkomo nazarstindon kegirilmasini yalniz hiiquqi deyil, hom do
tibbi baximdan zoruri edir [21, s. 269].

Buna miiqayisade, Fransada Cinayat Prosessual Macallasinin 706-137-ci
maddasi ilo mohkomalar, tibbi roy osasinda, soxsin yeni cinayet torotmasinin
qarsisin1 almaq maqgsadilo maksimum bes il miiddotina ambulator nozarat vo
baxim todbirlari totbiq eds bilirlor [8]. Bundan slava, fransiz qanunvericiliyindo
coza tadbirlori ilo yanasi, soxsi reabilitasiya xarakterli slavoe proqramlar da
nazards tutulmusdur ki, bu da ruhi xasto soxslorin comiyyato adaptasiyasina, is
tapmaq imkanlarinin yaradilmasina, monzil vo giindslik hayat problemlorinin
halline kémak edir [7]. Miiasir tibb hiiququ va kriminologiya doktrinasinda tibbi
xarakterli macburi tadbirlorin va ya reabilitasiya proqramlarinin effektivliyi tokca
xastolorin deyil, hom do tibb is¢ilorinin psixoloji davamliligi (resilience), pesokar
foaliyyot zamani buraxilan tibbi sohvlor (medical errors) vo malpraktika
(malpractice - hokim sohlonkarlig1) risklorinin preventiv idars olunmasi
kontekstindo doyarlondirilmalidir [28, s. 17].

Mohkoma gorarlarinin icrasi vo cinayat torotmis, oqli pozgunlugdan aziyyat
cokon soxslorin miialicasi Fransanin Sohiyyo Macollosi (Code de la santé
publique) ilo tonzimlonir. Belo ki, Sohiyys Macallosinin 3211-1-ci maddasi
miioyyan edir ki, soxs yalniz 6z razilig1 vo ya qanuni niimayandasinin raziligi
osasinda psixiatrik yardim ala bilor, soxsin yiiksok ictimai tohliike yaratdig: hallar
150 qanunla istisnadir. 3211-2-2-ci maddoyo osason, belo soxslor daimi nozarat vo
baxim altinda saxlanilir, eyni zamanda xastoxanada miialico olunarkon onlarin
basqa dovlat vo ya 6zol hokimlorino miiraciot etmok, vokillorino miiracist, moktub
alma, sasverma va istadiklori dini ayinlords istirak hiiquqlar1 qorunur [7].

Azarbaycan qanunvericiliyinds bu institutun maddi-hiiquqi asaslar1 Cinayat
Macallasinin 15-ci faslinde miisyyon olunmusdur. Macallonin 93-cii maddasi
tibbi xarakterli macburi tadbirlorin toyin edilo bilocayi soxslor dairasini vo bu
todbirlorin yalniz psixi pozuntunun soxsin 0ziino vo ya basqa soxsloro zoror
yetirilmasi tohliikesi yaratdig halda totbiqi sortini tasbit edir. 94-cii madde hamin
todbirlorin mogsadini soxsin miialico olunmasi vo ya psixi vaziyyatinin
yaxsilasdirilmasi, habels onun torafindan yeni cinayat téradilmasinin qarsisinin
alinmas1 kimi miioyyonloasdirir. 95-ci madda tadbirlorin ndvlorini sadalayir, 97-ci
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maddo iso psixiatriya stasionarinda macburi miialiconin toyin edilmasi sortlorini
Vo stasionar tiplorini nizamlayir. Xiisusi olaraq qeyd edilmalidir ki, Macallonin
98-ci maddasi bu tadbirler lizerindo dovri mahkoma nozarsti mexanizmini tasbit
edir: tadbirlorin uzadilmasi, dayisdirilmasi vo ya logv edilmasi hokim-psixiatr
komissiyasinin royi osasinda, mocburi miialiconi hoyata kegiron tibb
miiossisasinin togdimati ilo yalniz mohkomo torafindon hoyata kegirilir, barasindo
belo tadbirlor toyin edilmis soxs alti ayda bir miiayinadon kegirilir, macburi
miialiconin ilk dofs uzadilmasi miialiconin baslandig1 giindon alt1 ay kecdikdon
sonra, sonraki uzadilmalar iso hor il aparilir [14].

Prosessual baximdan anlaqsiz vaziyyatds ictimai tohlitkoli omal toratmis
soxslor barasinde icraat Cinayat-Prosessual Macallonin LV fasli (468—478-ci
maddaler), cinayet torstdikdon sonra psixi xastaliys tutulmus soxslor barasinda
icraat iso homin Macallonin LVI fasli ila tonzimlonir [2, s. 372; 16; 24, s. 182]. Milli
mohkoma tacriiboesinin timumilssdirilmasi baximindan Azorbaycan Respublikasi
Ali Mohkomasi Plenumunun “Mahkomalor torofindon tibbi xarakterli mocburi
tadbirlorin totbiqi tocriibesi haqqinda” 8 noyabr 2012-ci il tarixli, 8 sayli Qorari
xiisusi ohomiyyat kasb edir [17], homin Qararin miiddoalari vo mohkoma tocriibasi
masalalori ayrica tadqiqatin predmeti kimi arasdirilmisdir [24, s. 225].

Bununla bels, tibbi xarakterli mocburi todbirlerin icra qaydasi ilo bagh
Azorbaycan gqanunvericiliyinde miisyyon bosluglar qalmaqdadir. Xiisusilo,
xastolorin psixiatrik miiossisolora yerlosdirilmasi, tohliikesizlik sisteminin togkil
edilmasi, sanadlosma prosedurlar: va tadbirlarin tatbiq olundugu soxslarin hiiquqi
statusu kifayat qodor ohatoali tonzimlonmayib. Hazirki hiiquqi baza, o ciimladen
“Psixiatriya yardimi haqqinda” Azerbaycan Respublikasinin Qanunu tibbi
xarakterli macburi todbirlorin icrasini tam va funksional gokilds miioyyan etmir
[22; 24, s. 185]. Ukrayna niimunasinds aparilmis tadqiqat gostorir ki, mohkomo-
psixiatriya ekspertizasinin toyin edilmosi vo aparilmasi qaydalarina dair sovet
dovriindon miras qalmisg normativ ¢atigmazliglar insan hiiquqlariin pozulmasina
sorait yarada bilor; bu sobobdon homin prosedurlarin doqiq vo soffaf
tonzimlonmasi Avropa standartlarina uygunlagsma prosesinin miihiim torkib
hissasi kimi qiymatlondirilir [5].

Bu institutun beynolxalq hiiquq normalar1 baximindan xiisusi ohamiyyat
kosb edon sonod 1997-ci il martin 28-do Moskvada imzalanmis “Psixi
pozuntulardan oziyyot ¢okon soxslorin macburi miialicosinin kegirilmosi ii¢lin
verilmasi haqqinda” Konvensiyadir. Azarbaycan Respublikasi bu Konvensiyaya
qosulmusdur vo Ali Mohkomo Plenumunun miivafiq Qorarmna 9sason,
Konvensiya ¢arcivasindo Azorbaycana verilmis soxslora miinasibatdo tibbi
xarakterli mocburi todbirlorin doyisdirilmosi, uzadilmasi vo logv edilmosi
masalalari hall edilorkon mohkomalor mahz hamin Konvensiyanin miiddealarini
rohbor tutmalidirlar [13; 17]. Plenum homg¢inin mohkomalors bu kateqoriya islor
iizra Azorbaycan Respublikas1 Konstitusiyasinin, beynslxalq miigavilalorin va
Insan Hiiquglar1 {izro Avropa Mohkomosinin tacriibosinin toloblorini rohbor
tutmagi, o ciimlodon BMT-nin “Mohkumlarla davranisin minimal standart
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qaydalar1”-nin 82-ci qaydasini va Psixi xastolorin miidafiasi prinsiplerinin 20-ci
prinsipini nazars almagi gostormisdir [17].

“Olilliyi olan soxslarin hiiquqlart haqqinda” Konvensiyanin 14-cii maddasi
isa olilliyin mdvcudlugunun he¢ bir halda azadligdan mshrumetmoys haqq
qazandira bilmayacayini tosbit edir, Konvensiya iizro Komito 2024-cii ilde
Azarbaycan {lizro yekun miisahidolorinds ictimai tohliikoli omal térotmis soxslorin
tocridi ilo bagli narahatliq bildirmisdir [11; 12]. Bununla bels, qeyd edilmolidir
ki, milli cinayat-prosessual qanunvericilik bu sahade miihiim tominatlar nozardo
tutur: psixi pozuntu askar edildiyi andan miidafioginin istiraki mocburidir vo
ondan imtina gobul olunmur, soxsin 6z prosessual hiiquqlarini soxson hoyata
kecirmok imkan1 mohkomo-psixiatrik ekspertiza yolu ilo fordi qgaydada miioyyon
edilir, belo imkan olduqda iso onun mohkoms iclasinda istiraki, ifado vermosi,
todbirin logvi vo ya doyisdirilmosi barodo vosatot vermosi, habelo qorardan
apellyasiya vo kassasiya sikayoti vermosi tomin olunur [17]. Bu funksional
yanagma soxsin hiiquqi statusunun diaqnoz osasinda deyil, konkret imkanlar1 tizro
miioyyon edilmasi tolobino uygundur. Buna gora do milli sistemdoki asas problem
prosessual tominatlarin catismazlhii deyil, todbirlorin maksimal miiddotinin
qanunla miioyyan edilmomasidir.

Yuxarida qgeyd olunanlardan ¢ixis edorok, tibbi xarakterli macburi
todbirlorin hiiquqi tebioti ilo lUimumi miialico todbirlori arasinda miisyyen
oxsarliglar miisahido olunur. Har iki hiiquqi sistemda bu tadbirlor sosial cohatdon
ohomiyyatli, psixi pozgunlugu olan votondaslarin hiiquq vo azadliglarim
qorumaga yonalmis xiisusi institutlar kimi miioyyon olunur. Bununla belo, Fransa
vo Azarbaycan qanunvericiliyi arasinda macburi tadbirlorin totbiqi proseduru
baximindan shomiyyatli forqlor movcuddur.

Miiqayisali-hiiquqi tohlil gosterir ki, Fransa cinayst ganunvericiliyindon
forqli olaraq, milli ganunvericilikdo macburi tibbi todbirlorin totbiq miiddstlorinin
doqiq hiidudlarinin  miioyyon edilmomosi praktikada insan hiiquglarinin
haddindon artiq mohdudlagdirilmas: vo humanizm prinsiplori baximindan ciddi
miizakiralora sabab olur [33, s. 5]. Bununla bels, qeyd edilmalidir ki, Cinayat
Macallasinin 98-ci maddasinds nazords tutulmus dévri mahkoms yoxlamasi bu
boslugu miioyyon dorocods kompensasiya edir. Fransa modelinin {istlinlilyii iso
hor iki tominatin hom todbirin maksimal miiddat hiidudunun, hom do dovri
nazaratin eyni zamanda nozords tutulmasindadir ki, bu da hiiquqi miioyyanlik
baximindan daha yiiksok standart yaradir.

Fransiz qanunvericiliyi yalniz ixtisaslagmis tibbi miiassisolordo hayata
kegcirilon miialica tadbirlarini deyil, homginin ictimaiyyat ii¢iin tohliikali amallarin
qarsisint almaga yonolmis qadaganedici tohliikosizlik todbirlorini do sistemli
sokildo miiayyan edir. Bu tadbirlor hom psixi pozgunlugu olan soxslarin, ham do
timumilikds comiyyatin qorunmasina xidmat edir. Azarbaycan qanunvericiliyindo
iso tibbi xarakterli mocburi todbirlorin hiiquqi tobioti, osason, dovlot
macburiyyatinin xiisusi cinayat-hiiquqi formast kimi toqdim olunur, burada
cinayot ganunu ilo nozords tutulmus omali tératmis anlagsiz soxslorin, yaxud coza
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cokorkon psixi xostoliye tutulan fordlorin mocburi miisahidesi vo miialicasi
nazards tutulur. Miiasir cinayet hiiququ doktrinasinda dovlet macburiyyatinin
kriminoloji aspektlori, anlagsiz soxslorin ictimai tohliikoli davranis formalar1 vo
cinayat hiiququnun preventiv funksiyalar1 genis tadqiq olunur [26, s. 3].

Alkoqolizm vo ya narkomaniyadan oziyyot ¢okon vo cinayet torotmis
soxsloro miinasibotdo tibbi xarakterli macburi todbirlorin cinayet-hiiquqi
macburiyyat formasi kimi totbiqi vo bu sahads aparilan islahatlarin kriminoloji
effektivliyi elmi odobiyyatda diskussion masalslordon biri olaraq qalmaqdadir
[39, s. 206]. Miisbat cohat olaraq, Fransada alkoqolizm va narkomaniya xostaliyi
olan soxsloro miialico todbirlorinin totbiqi genis vo alternativ sokilde
tonzimlonmisdir.

Cadval 1. Azarbaycan va Fransa qanunvericiliyinda tibbi xarakterli macburi
tadbirlorin miigayisasi

Fransa Respublikasi
CM-in 122-1-ci maddasi;
CPM-in 706-135 — 706-
137-ci maddoalari; Sohiyye
Moacallasinin 3211-1, 3211-
2-2-ci maddolori
Miihakima  qabiliyyatini
(discernement) va  ya
harokotloro nozaroti aradan
qaldiran  psixi  yaxud
neyropsixi pozuntu

Azarbaycan Respublikasi

CM-in 15-ci fasli (93-99-
cu maddolor), 21.2 vo 21.3-
cii maddoslor; CPM-in LV
(468—478) vo LVI fosillori

Meyar

Osas normativ

baza

Omolin faktiki xarakterini
vo ictimai tohliiksliliyini
dork  etmomok, yaxud
harokatloring rohbarlik eds
bilmamak
Ambulator
miisahido vo psixiatrda
miialico; miixtalif  tipli
psixiatriya stasionarlarinda
mocburi miialico (CM-in
95-ci maddasi)

Anlagsizliq
meyart

macburi Ixtisaslagdiriimis tibb

miiossisosing  yerlosdirmo;
ambulator  nozarot  vo
baxim; qadaganedici
tohliikosizlik todbirlori

Tadbirlarin
novlori

Yiingiil vo orta agirliqh

cinayatlor iizra 10 il, agir

Maksimal Qanunvericilikdo miioyyon

miuddat

edilmomigdir

cinayotlor {lizro 20 il;
ambulator nozarat Uzro 5
1ladok

Do6vri mahkama
nazarati

Soxs alt1 ayda bir miiayina
olunur; ilk uzadilma alt1 ay
sonra, sonrakilar hor il
(CM-in 98-ci maddosi)

Tadbirlorin ~ doyisdirilmasi
vo logvi mohkomo qorari
ilo, miioyyon  edilmis
miiddot ¢orgivasindo
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Silah qadagasi, siiriiciiliik

Olavo Cinayot qanunvericiliyinds | hiiququnun
tohliikosizlik ayrica sistem kimi nozords | mohdudlasdirilmasi,
todbirlori tutulmayib zarargokmislo tomasin
qadagan edilmasi va s.
Blanket horma ilo digor Cinayaot-Prosessual \6)
Icra qaydasi qanunvericiliyd hovalo Sohiyye Macallalarindo
qay edilib  (CM-in  93.3-cii | DoiYo V199
. birbasa tonzimlonib
maddoasi)
Mosgullug, monzil vo
Sosial Ayrica proqram nozords | giindolik hayat dostoyini
reabilitasiya tutulmayib ohato edon reabilitasiya

programlari

Aparilmis miiqayiseli tohlil gosterir ki, Azorbaycan vo Fransa
qanunvericiliyindo  tibbi  xarakterli macburi todbirlorin  cinayet-hiiquqi
tonzimlonmasi hom oxsar, hom da forqli xiisusiyystlora malikdir. Hazirda tibbi
xarakterli macburi tadbirlorin totbiqi ilo bagli Azerbaycan qanunvericiliyinin
tokmillasdirilmasing, hom Cinayat Macoallasine, hom do sohiyys qanunvericiliyino
doqiq doyisikliklor edilorok todbirlorin vahid, soffaf vo hiiquqi cohatdon miiddotli
sokilda totbiq olunmasini tomin etmays ciddi ehtiyac vardir.

VI Natica

Azorbaycan Respublikas1 Konstitusiyasinin 25-ci maddassinds hor kosin
qanun vo mohkoma qarsisinda baorabar hiiquqlara malik oldugu, vatondaslarin
hiiquglarinin asassiz mohdudlasdirilmasinin qadagan edildiyi tosbit olunmusdur.
Azorbaycan Respublikasi Cinayst Macollosinin 21.2-ci maddasine asasan,
anlagsiz vaziyyeotds ictimai tohliikoli amal tdrotmis soxs barasinde mohkomo
torofindon tibbi xarakterli moacburi todbirlor totbiq edilo bilor, 21.3-cli maddos iso
anlagli vaziyyeotds cinayet toratmis, lakin hokm ¢ixarillanadok psixi pozuntuya
diicar olmus soxslori ohato edir. Bu todbirlorin toyin edilmosinin osaslari,
mogsadlori, nodvlori, habelo uzadilmasi, dayisdirilmesi vo logvi qaydasi
Macollonin 15-ci faslindo 93-99-cu maddslorindo miioyyon olunmusdur [14].
Xiisusilo geyd edilmolidir ki, Macallonin 93.3-cii maddosi tibbi xarakterli mocburi
tadbirlorin totbiqi qaydasinin Azorbaycan Respublikasinin qanunvericiliyi ilo
miioyyon olundugunu tosbit etmokls, bu institutun icra mexanizminin cinayat
qanunvericiliyindon konar normativ aktlara havals edildiyini gostorir [2, s. 388;
14]. Cinayat toradildikdon sonra psixi xostoliys tutulan soxslor barasinda
mohkama-psixiatriya ekspertizasinin aparilmasit vo qiymotlondirme meyarlarinin
miioyyonlosdirilmosi iso praktikada xiisusi ¢otinliklor yaradir, bels ki, bu hallarda
omolin toradilmasi anindaki anlaqliliq veziyyati ilo sonraki psixi voziyyet
arasinda doaqiq forqlondirms aparilmalidir [25, s. 7].
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Todqigat zamani askar edilmisdir ki, milli qanunvericilikdo tibbi xarakterli
macburi tadbirlorin  totbiqi ilo bagli bozi hiiquqi ziddiyyatlor va bosluqglar
moveuddur ki, bu da psixi pozuntusu olan soxslorin miidafio hiiquglarinin tam
hacmda tomin edilmosine manfi tosir gostorir. Moveud normativ ¢atismazliglar vo
praktiki problemlar miitaraqqi beynoalxalq qanunvericilik tocriibasinin dyranilmasi
va sistemli sokilds implementasiyasi ilo aradan qaldirila bilor [26, s. 4].

Yuxarida tohlil olunan Olilliyi olan goxslorin hiiquqlar1 haqqinda Konvensiya
Vo onun icrasina nazarat edon Komitonin mdvqeyi ilo formalasan beynolxalq
hiiquqi standartlar tolob edir ki, psixi pozuntusu olan goxslors totbiq edilon macburi
miialica todbirlori yalniz icra miiddati baximindan deyil, ham dos fardin layaqgatine
hormat vo soxsi toxunulmazliq hiiququ ¢argivasinde ciddi sokildo qorunsun va
dovri olaraq miistaqil mohkomo nozaratindon kegirilsin. Miiasir hiiquq
doktrinasinda bu talab soxsin irade azadligi vo davranisina nozarot qabiliyyati ilo
bagli elmi miibahisolorlo six olagodo miizakirs olunur, belo ki, “tohliikalilik™
anlayisiin hiiquqi qiymatlondirilmasi moéhkom elmi asaslandirma talab edir [30, s.
105]. Xiisusilo, mohkoma torofindon ambulator soraitdo psixiatrik miisahido vo
miialica gorarmin verilmasi prosesinda cinayat-prosessual qanunvericilikda totbiq
osaslarmimn  vo icra mexanizmlorinin  togkilati-hiiquqi  aspektlorinin = tam
tonzimlonmomosi ciddi qanunvericilik bosluglar: yaradir [29, s. 94].

Aparilmis miiqayisoli-hiiquqi tohlil ssasinda asagidaki miihiim naticalor
formalasdirilmisdir:

Fransa modelinin miitaraqqi taraflori: Fransa cinayst qanunvericiliyindo
macburi tibbi tadbirlorin totbiqi ixtisaslagmig tibbi miiossisalords, hokimlorin daimi
nozarati altinda hoyata kegirilir. Bu yanagma psixi pozuntudan oziyyot ¢okon
soxslarin xiisusi hiiquqi miidafisasini tomin edir va sosial cohatdon hassas qruplarin
hiiquglarm effektiv qoruyur. Homginin, Fransada ictimai tohliiko yaradan hallarda
totbiq edilon qadaganedici tohliikosizlik todbirlori (silah qadagasi, siirticiiliik
hiiququnun mohdudlagdirilmas: vo s.) mialico prosesi ilo paralel uzlasdirilir.
Tadbirlorin toyin olunmasinda soxsin toratdiyi omolin dorocasi ilo yanasi, onun
psixi saglamliq vaziyyati vo fordi xiisusiyyatlori asas meyar kimi gotiiriiliir.

Milli sistemin tongidi aspektlori: Azorbaycan ganunvericiliyindo tibbi
xarakterli todbirlor cinayot-hiiquqi xarakter dasimaqla soxsin miialicesing,
voziyyatinin yaxsilagdirilmasina vo yeni cinayatlor torotmosinin garsisinin
alinmasina yonalmisdir. Bu tadbirlor mohkoma qorart ils tatbiq olunur, hiiquglarin
mohdudlasdirilmasima gotirib ¢ixarir, lakin mahiyyet etibarilo coza xarakteri
dasgimir. Bununla belo, macburi tibbi todbir miiddstinin qanunda maksimal
haddinin miioyyon edilmomasi vo onun yalniz soxsin tam sagalmasi sorti ilo
bitmasi, praktikada bu tadbirlorin 6miirliik olaraq davam etmasing, yoni faktiki
olaraq “miiddstsiz azadligdan mohrumetms” kimi reallasmasina sorait yaradir.
Miiasir cinayat-hiiquq doktrinasinda tibbi ehtiyaclarla hiiquqi legitimlik arasinda
balansin qorunmasi magsadils qanunvericilikde bu tadbirlorin maksimal miiddat
hiidudlarinin tesbit edilmasi fundamental zarurat kimi qiymatlondirilir [33, s. 5].
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Fransa tacriibasi gosterir ki, miialica vo ambulator baxim todbirlerinin tatbiq
miiddatinin ganunla konkretlogdirilmasi insan hiiquqlariin qorunmasi ti¢tin mithiim
tominatdir. Hazirda milli praktikada tibbi xarakterli todbirlorin icras1 zamani qarsiya
¢ixan problemlor, xastolorin psixiatrik miiossisalora yerlosdirilmoasi, miiossiso daxili
tohliikesizlik todbirlorinin togkili, xastolorin iradesine zidd olaraq hiiquqlarinin
pozulmasi vo administrativ sonadlosmodoki ¢atismazliglar mohz qanunvericilikdoki
bu fundamental bosluglarin mévcudlugundan xobor verir [1, s. 122].

Yekun olaraq, Fransada tohliikasizlik vo reabilitasiya tadbirlorinin totbiqi
sahasindoki miitaraqqi hiiquqi mexanizmlor, Azarbaycan qanunvericiliyinds tibbi
xarakterli mocburi todbirlorin tokmillosdirilmosi, mévcud bosluglarin aradan
galdirilmast vo veotondaslarin  hiiquglarmin  daha somerali qorunmasi iigiin
ohomiyyatli vo elmi asasl bir niimuna togkil edir.

Aparilmis todqiqat li¢ asas naticoya golmays imkan verir. Birincisi, tibbi
xarakterli mocburi todbirlor institutunun tarixi tokamiilii gostorir ki, o, he¢ bir
dovrdo sirf tibbi todbir olmamis, homiso eyni anda hom miialico, hom do sosial
nozarot funksiyasini dagimigdir; bu ikili tobiot institutun miiasir hiiquqi
tonzimlonmesinds do saxlanilir vo mohz ondan qaynaqlanan gorginlik onun
otrafindaki biitiin miibahisolorin kokiinds durur. Ikincisi, miiqayisali tohlil gdstorir
ki, insan hiiquqlarmin effektiv midafiesi iki tominatin eyni zamanda
movcudlugunu talob edir - todbirin maksimal miiddst hiidudunun ganunla tosbit
edilmasi vo dovri miistaqil mohkomo nozarati. Azarbaycan qanunvericiliyi ikinci
tominati Cinayot Mocollosinin 98-ci maddosi ilo tomin edir, lakin birincisi
ganunvericilikde nazards tutulmamigdir; Fransa modeli isa har ikisini birlogdirir vo
mohz bu, onun hiiqugi miioyyenlik baximindan iistiinliiyiinii sertlondirir. Ugiinciisii,
Konvensiya iizro Komitonin movqeyi ilo cinayat hiiququ doktrinasi arasindaki
ziddiyyat gostorir ki, bu giin 9sas mosolo institutun mévcudlugu deyil, onun totbiqi
hiidudlarinin  doqiqlosdirilmosidir. Bu baximdan milli ganunvericilikdo tibbi
xarakterli mocburi todbirlorin maksimal miiddotinin miioyyon edilmasi, icra
qaydasinin blanket normadan konkret prosessual tonzimlomayas kegirilmasi va psixi
saglamliq xidmotlorinin icma osash alternativlorlo tamamlanmasi prioritet islahat
istigamatlori kimi qiymatlondirilmalidir.
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HISTORICAL DEVELOPMENT AND CONTEMPORARY LEGAL
APPROACHES TO THE APPLICATION OF COMPULSORY
MEDICAL MEASURES

LALA MAMMADOVA*

Abstract

The article provides a comprehensive examination of the legal nature of
compulsory medical measures, their historical evolution, and the mechanisms of
their application within modern criminal law systems. In the initial phase of the
research, the transformation of the relationship between mental illness and
criminal liability across various historical periods is analyzed - beginning with
ancient beliefs dominated by supernatural conceptions, moving to the rational
medical approach of the Hippocratic school, the normative constructions of
Roman law that took intellectual and volitional impairments into account, and the
objective criteria introduced by the Constitutio Criminalis Carolina. The
influence of medieval religious perceptions on the substance of legal decisions,
as well as the development of the forensic medical examination institution
resulting from the scientific advancement of medicine from the 17th century
onwards, is highlighted.

In the analytical part, the article employs comparative legal methodology,
primarily on the basis of French experience, to study the conditions for applying
compulsory medical measures in foreign criminal law practice, the balance
between their preventive, therapeutic, and protective functions, and the
harmonization of judicial decision-making powers with medical opinions.
Subsequent sections examine the legal regulation of this institution under the
Criminal Code and the Criminal Procedure Code of the Republic of Azerbaijan,
including procedures of application, forms of compulsory treatment, the legal
regime of time limits, and mechanisms ensuring judicial oversight.

The study demonstrates that compulsory medical measures are not only an
adequate response mechanism to unlawful acts committed by socially dangerous,
mentally disordered, legally insane individuals but also represent a legal
institution requiring a delicate balance in terms of the protection of human rights.
In addition, the question of the international legal legitimacy of this institution is
discussed on the basis of Article 14 of the UN Convention on the Rights of Persons
with Disabilities and the concluding observations adopted by the Committee on
the Rights of Persons with Disabilities in respect of Azerbaijan in 2024. The
article provides a scientific assessment of the safeguarding of fundamental rights
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during the application of compulsory medical measures, the boundaries of their
legitimacy, and the necessity of harmonization with international standards.

Keywords: compulsory measures of medical nature, insanity, forensic
psychiatric examination, judicial oversight, protection of human dignity, legal
legitimacy, international standards.

NCTOPHYECKOE PAZBUTHUE U COBPEMEHHBIE ITPABOBBIE
noAxXobl K IPUMEHEHUWIO IIPUHYJIUTEJBHBIX MEP
MEJUIINMHCKOI'O XAPAKTEPA

JIAJIA MAMEJIOBA*

Pe3rome

B cmamve  kommiexcHo — uccnedyemcsi  npagoeas. — CYUWHOCHb
NPUHYOUMENbHBIX Mep MEeOUYUHCKO20 XApaKmepd, UCMOpPUsi ux pazeumus u
MEXAHU3Mbl NPUMEHEHUS. 8 COBPEMEHHBIX CUCmeMax Y20106H020 npaea. Ha
nepeom smane UCCIe008AHUS AHATUBUPYEMC MPAHCHOPMAYUS 83AUMOCEIAZU
MeHCOy NCUXUHECKUM PACCMPOUCMEOM U Y2ON08HOU OMBEMCMEEHHOCMbIO 8
Paziuunble UCmopudeckue Nepuoobl — HAYUHAS Om OpPEeGHUX 6epOBaHuULll,
OCHOBAHHLIX ~HA  CBEPXHECNECMBEHHbIX — NPEeOCMABIeHUSX, Nepexoos K
PAYUOHATILHOMY MEOUYUHCKOMY NOOX00Y wiKowl I unnokpama, HOpMamueHbiM
KOHCIMPYKYUAM PUMCKO20 Npasa, V4Umvleaiowjum UHMELIeKMYaibHO-801e6ble
HapywieHnus, u obvexmugnvim Kpumepusim Kaponunei. I[loxkasano enusuue
penucuosnvix npeocmaegienuti Cpeoneekosbsi HA COOEPAHCAHUE NPABOBHIX
pewlenull, a maxdce @GOpMUPOSaAHUe UHCMUMYMA  CYOeOHO-MEeOUYUHCKOU
IKCNEpMU3blL 6CIe0CmaUe HAyuHo20 npoepecca meouyunsvl Hayunas ¢ XVII eexa.

B ananumuueckoii uacmu cmamvu, npesxcoe 6ce20 HA  OCHOGe
@panyysckoeo onvima, ¢ UCNOTb30BAHUEM CPABHUMENbHO-NPABOBO20 Memood
PaAccmMampusaromcs yCiosus NPUMeHeHUs: NPUHYOUMETbHbIX Mep MeOUYUHCKO20
xapakmepa 6  3apyOedcHOl  YeONO0BHO-NPABOBOl  NpaKmuKe, OANAHC — UX
npogunakmuyeckou, ie4yeOrol QYyHKYul u QYyHKYuU 6e30nacHocmu, a maxoice
BONPOCHL CO2NACOBAHUS NOTHOMOYULL CYOA NO NPUHSMUIO PEUEHUU C MEOUYUHCKUM
3axnoueHuem. B nocnedyowux pazoenax aHanusupyemcs npasogoe pecyiuposanue
O0aHHO20 UHCMUMyma 6 Y20106HOM U Y20106HO-NPOYEcCyanrbHOM KOOeKcax
Asepbatiodcanckou Pecnybnuku, 6Kkaouas nopsaooKk npumeHenus, @opmobl
NPUHYOUMENbHO20 — JledeHUs, NPABOBOL  PelCUM  CPOKO8 U  MEeXAHU3Mbl
obecneyeHusi cy0ebH020 KOHMPOI.
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coluaibHBIX HayK, Kapabaxckuii Yuausepcurer / [Ipenonasarens, Kagenpa yromoHoro
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Hccneoosanue nokasvieaem, 4umo npuHyoumenvhbie mMmepvl MeOUYUHCKO20
xapakmepa A61AI0MCs He MOJbKO A0eK8AMHbIM MEXAHUSMOM Peazuposanus Ha
NPOMUBONPABHBIE OesANUs, COBEPULEHHBIE COYUATLHO ONACHBIMU, NCUXUYECKU
PAcCmMpOEeHHbIMU, HEBMEHAEMbIMU TUYAMU, HO U NPeOCMAassaiom coooll npagosoll
uncmumym, mpeoyrowull 0cob020 Oananca ¢ MOYKU 3peHus 3auumol npas
uenosexa. Kpome moeo, 6onpoc o mencOyHapoOHO-npasosol 1e2UmumMHOCIU
0aHHO20 UHCMUmMyma paccmampugaemcs Ha ocHoge cmamvu 14 Komeenmyuu
OOH o npasax uHeanuo08 U 3AKIIOYUMENbHbIX 3aMeYaHUull, NPUHAMbBIX
Komumemom no npasam uneanuoos 6 omuowernuu Azepoaiiosxcana 6 2024 200y.
B cmamve 0aémcsa nayunas oyenxa cobnooenus (hyHOAMEHMAIbHBIX Npas npu
NpUMEHEeHUU NPUHYOUMENbHBIX Mep MeOUYUHCKO20 Xapakmepa, 2paHuy ux
JIECUMUMHOCIU U HEeOOXOOUMOCMU UX NPUGeOeHUss 8 COOmMEemcmeue ¢
MEANCOYHAPOOHBIMU CIMAHOAPMAMU.

KiroueBble ciioBa: npunyoumenvHbvie mMepbl MeOUYUHCKO20 Xapakmepad,
He8MeHAeMOCMb, CYOEOHO-NCUXUAMPULECKAsl IKChePMU3d, cy0eOHblll KOHMPOIlb,
3aWuUma yeno8eyecko20 O0CMOUHCMEA, NPABo6asl IeUMUMHOCHb, MeXCOYHAPOOHbLE
cmanoapmei.
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AZORBAYCANDA YUVENAL ODLiYYO SISTEMININ INKIiSAFI:
MUASIR VOZIiYYOTI VO PERSPEKTIVLORI

VUSALO MURADXANLI*

Xiilasa

Mbaqalada yuvenal adliyya anlayisi, onun nazari asaslari, beynalxalq hiiquqi
manbalari miidllif tarafindon tohlil edilmisdir. Yuvenal adliyyanin dar va genis
manada mahiyyati izah olunmus, sosial-reabilitasiya tadbirlori, miixtalif
tasisatlarin kompleks faaliyyati va usaq hiiquqlarinin gorunmasina yonalmig
miiasir barpaedici modelin iistiinliiklori asaslandirilmisdwr. Eyni zamanda BMT-
nin Usaq hiiquglart haqqinda Konvensiyasi, Usaq hiiquglart  haqqinda
Bayannama kimi fundamental sanadlor, hamginin bu sahani tamamlayan BMT
Bas Moaclisinin 1985-ci il noyabrin 29-da qabul etdiyi Birlogsmis Millatlor
Toskilatimin Yetkinlik yasina ¢atmayanlar barasinds adalat miihakimasinin
hayata kegirilmasina aid minimal Standart Qaydalart (Pekin Qaydalari), BMT
Bas Moclisinin 1990-ci il dekabrin 14-do qobul etdiyi Yetkinlik yasina
catmayanlar torafindan téradilon cinayatlorin 6nlonmasi tizra Rohbar Prinsiplori
(Or-Riyad Prinsiplari), BMT torafindan 1990-c1 ildo qabul edilon Qeyri-habs
gatimkan tadbirlorina dair minimal standart Qaydalari (Tokio Qaydalari),
BMT-nin Igtisadi va Sosial Surasimn 2005-ci ild> qobul etdiyi 20 sayl
Qatnamasi ila tasdiq edilmis Cinayatin qurbani va sahidi olmus usaqlarin adalat
miihakimasinda istirakina dair Rahbar Prinsiplar kimi miihiim beynalxalq aktlar
0z aksini tapwr. Bu sanadlarlo yanagsi, ham da Usaq hiiquglart Komitasinin 10 va
24 sayli Umumi Sarhlori masaloni mohkamaya cixarmadan hall etmak va asas
hiiquqi prinsiplori diizgiin tatbiq etmak ticiin izahlar verir. Maqalads Azarbaycan
Respublikasinda yuvenal adliyya sahasinds doviat  siyasati  vo milli
qanunvericiliyin vaziyyati tahlil edilmis, Azarbaycan Respublikasinin Cinayat
Mbacallasi,  Azarbaycan  Respublikasinin  Cinayat-Prosessual — Macallasi,
Azarbaycan Respublikasi1 Prezidentinin miivafiq sarancamlart va Ali Mahkomoa
Plenumunun 30 iyun 2008-ci il tarixli 4 nomrali Qarart asasinda yetkinlik yasina
catmayanlarin cinayat islori iizra vahid mahkoma tacriibasinin formalasdiriimast
va Avropa Insan Hiiquglar Mahkamasinin presedentlorinin hiiquqi ahamiyyati
tahlil edilmisdir. Homg¢inin geyri-hokumat taskilatlarinin bu sahadaki faaliyyati vo
vetkinlik yasina ¢atmayanlarin hiiquqlarimin miidafiasi iigiin dorc etdirdiklori
alternativ hesabatlarimin ahomiyyati gostorilmisdir. Azorbaycan Respublikast
9dliyya Nazirliyinin miivafiq yerli va beynalxalq qurumlarla six amakdaslig
misal gatirilarak, yuvenal adliyyanin ancaq cazalandirict xarakter dasimadig,

* Hiiquq tizrs falsofs doktoru / Azarbaycan Respublikasint Vakillar Kollegiyasinin iizvii / email:
muradxanlivusala@gmail.com
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kompleks hiiquqi yanasma talab etdiyi qeyd olunur. BMT-nin Rahbar Prinsiplori
va “Ubuntu” noazariyyasi kimi konseptlor usagi miihitdon tacrid etmadan,
cinayatkarligin kék sabablarini aila, tohsil va sosial siyasatda aradan qaldirmagi
magqsad kimi geyd edir. Bu ¢argivada yuvenal adliyyanin tatbiginin miisbat va
manfi toraflori miiqayisali sakilda arasdirilmis, miixtalif doviatlorin tacriibasi
asasinda mévcud problemlar va risk yaradan hallar tohlil edilmigdir. Magalonin
sonunda miidllif torafindon statistik malumatlara asasan tohlil aparilmus,
Azarbaycanda yetkinlik yasina c¢atmayanlarin hiiquglarimin  daha somarali
miidafiasi va cinayatkarligin profilaktikast magsadilo ganunvericiliyin, sosial
siyasatin, tahsil sisteminin va aila institutunun giiclondirilmasina yonalmis elmi-
praktik takliflar irali siiriilmiisdiir.

Acar sozlor: yuvenal adliyya, yetkinlik yasina ¢atmayanlar, usaq
hiiquqlary, “Ubuntu” nazariyyasi, milli ganunvericilik, beynalxalg standartlar,
profilaktik tadbirlor, BMT-nin rahbar prinsiplari, Usaq Hiiquglari Komitasinin
Umumi sarhlari, QHT-lorin foaliyyatlori.

L Yuvenal adliyyanin anlayisi
va tarixi-nazari asaslart

Yuvenal aodliyys yetkinlik yasmma c¢atmayanlar torofindon tdradilon
cinayatlore gora adalst miithakimasinin hoyata kegirilmasi tisullarinin macmusudur.
Azorbaycan Respublikasinin Cinayst Macollesinin  84.1-ci maddesine gora
yetkinlik yasina ¢atmayan soxslor dedikdo, cinayat omalini icra edorkon 14 yasi
tamam olsa da, 18 yasina ¢atmayan soxslor hesab edilir [10]. Yetkinlik yasina
catmayanlarin amollorina forgli yanagsma konsepsiyas:t Roma hiiququnda da oks
olunmugdur. Bu tarixi yanasmada qeyd edilir ki, yetkinlik yasina ¢atmayanlarin
intellektual gabiliyyati olmadigindan dolay1 onlar1 qanuna qars1 cinayat toratmis
hesab etmok olmazdi, buna gore ds onlar tam masuliyyat dastya va cazalandirila
bilmazdilar [3, s. 8].

XIX osrin ikinci yarisinda pozitivist kriminologiya yanagmasinin meydana
golmosi ilo cinayotkar omolin azad irads xaricindos yarandigi vurgulandi. Hiiquq
pozuntusu sayilan davranigin térodilmasinin asas sababi kimi hiiqugpozucusunun
$oxsi nazaratinin yox, ondan konarda olan sosial, psixoloji, bioloji faktorlarin
rolunun boyiik oldugu geyd edilirdi. Bu inanc iso usaglarin monfi miihitin
tasirindon uzaqlasib, cinayat dolu bir hayat stirmokdan qoruna bilacoyini ehtimal
edon “parens patriae” yanasmasina dastok verirdi [51, s. 309].

Beynolxalq meyarlar yuvenal adliyys anlayisina yalniz cinayat torotmokdo
ittiham olunan vo yaxud mohkum olunan usaqlar1 daxil etmir, bu anlayisa daha
genis yanasaraq mohkomao icraatinda zororgokmis vo sahid statusunda taninan
usaglart da daxil edir [16, s. 242]. Bu mdvzuda alimlorin aragdirmasi forqlidir,
maosalon, bir mévqeds qeyd edilir ki, yuvenal adliyyonin 9sas mogsadi 18 yasdan
kicik usaqlarin odalot miihakimasini bdyiiklorin odalot miihakimasindon
forqlondirmakdir vo bu sistem reabilitasiya xarakterli olmalidir [43, s. 100].
Mbohz bu yanagmani tamamlayan Qabriel.N.Faynder qeyd edir ki, miasir
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yuvenal odliyyonin osas mogsadi soxsin no etdiyini deyil, kim oldugunu
arasdirmaqdir [18, s. 141].

Yuvenal adliyyani hom hiiquqi va cografi xiisusiyyatlorine goro, ham do
onun istinad etdiyi nozori yanasmalara osason tosnif etmok olar. Bu tosnifata
rifah, adalot, minimal miidaxils, neo-korreksionist vo barpaedici adliyyaoni daxil
etmak olar [5, s. 201]. Biitovliikde, yuvenal adliyye mafthumu iki menada - dar
vo genis monada forqlondirilir:

Dar monada yuvenal adliyys - mahkoma sisteminin ixtisaslagmis bir qoludur.
Genis monada yuvenal odliyys - dovlot orqanlari, geyri-hokumot togkilatlari, vo
tosisatlar1  torofindon hoyata kegirilon, yetkinlik yasina ¢atmayanlarin
hiiquglarinin, azadlhiglarinin vo ganuni monafelorinin qorunmasint tomin etmok
ticiin hazirlanmis hiiquqi, tibbi, sosial, psixoloji, pedaqoji, reabilitasiya, digor
prosedurlar va programlar macmusudur [9].

Bozi olkolorde bu genis anlayisa uygun olaraq yuvenal odliyys ailo
problemlori vo usaq hiiquglart ilo mosgul olan orqan vo ictimai togkilatlardan
ibarat yuvenal adliyya sisteminin bir hissasidir. Yuvenal adliyys sistemi iss qanun
pozucusu hesab edilon yetkinlik yasina catmayanlarla isloyon miixtolif tosisatlarin
vo toskilatlarin sobokesidir. Bu qurum vo toskilatlara polis, mohkomalor,
prokurorluq organlari, penitensiar xidmot miiossisalori, icra vo probasiya xidmotlori,
yetkinlik yasina catmayanlarla slaqodar foaliyyot gdstoron digor tosisatlar da
daxildir [19, s. 48-51].

Yuvenal adliyye yalniz coazalandirict xarakterdon ibarat ola bilmoz. Bu
kompleks yanasma hom do sosial ig¢inin yuvenal adliyys sistemindoki aparici rol
oynamasini gartlondirir. Sosial is¢i polis, prokuror, yetkinlik yasina ¢atmayanlarin
isina baxan hakim, mahkomo va eyni zamanda yetkinlik yasina ¢atmayan soxsin
ailosi vo zorargokonin ailasi arasinda slago vo vasitogiliyi 6z tizorino gotiiriir [26, s.
39]. Bazi forqli tacriibolor gostarir ki, tosisatlarin faaliyyat prinsiplari vo yuvenal
adliyys sistemlari forqli nazori yanagmalara osaslanir vo nazori biindvrasi elmi
adobiyyatda miixtolif ciir tasnif edilir. Hiiquq adabiyyatinda buna misal olaraq usaq
adliyys sistemlori mahiyyat etibari ilo cinayato nozarat, reabilitasiya vo adalatli
mohkoma arasdirmasi modeli kimi tosnif edilmisdir [52, s. 7].

Bununla yanasi, sosial-pedaqoji vo reabilitasiya yontimlii sistemlor hals ilkin
formalagmaga basladig1 vaxtlardan etibaron kaskin ziddiyyatlorlo qarsilasmigdir.
Tarixi faktlardan molumdur ki, 1825-ci ilde Nyu-Yorkda asas1 qoyulan usaq islah
miiossisasinin yaradicilariin osas moqsadi usaqlar yoxsullugdan, baximsizligdan
vo onlar iiglin miioyyon olunan sort coza todbirlorindon miidafio etmok idi. Lakin
tosobbiiskarlar bu mogsaddon ciddi sokilds yayindilar. Bu sistemin banilarindan biri
olan Tomas Eddinin mdvqeyina asason usaqlart qorumaq adi altinda onlari itastkar
etmok, davranislarini dayigdirmak {iglin sort coza va agir intizam qaydalarindan
istifado olunurdu [41, s. 1192-1193].

Genis monada yuvenal adliyyays UNICEF-in tosobbiisii olan “Usaq dostu
maktob” konsepsiyasini misal gdstarmak olar. Bu maktoblar usaqlarin hiiquqlarini
hayat reallifina osason tohsil imkanini taniyir vo ailoyoniimlii xarakter dasiyir,
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hamg¢inin onlarin sosial, psixoloji, pedaqoji inkisafini ehtiva edir [27, s. 5]. Miiasir
yuvenal adliyyo sistemlorindo asas magsad sosial proqramlar totbiq olunan zaman
usaqlarin hiiquqlar vo azadliglarinin baglica meyar kimi rohbar tutmaqdar.

1. Yuvenal adliyyanin manfi va miisbat toraflori

Hazirki dovrds yuvenal adliyyonin dar monada vo sart olaraq totbiq edilmasi
masalesindo miitoxassislorin  fikirlori forglidir. Onun torsfdarlart oldugu kimi
oleyhdarlar1 da var. Har iki tarafin 6z arqumentlori va istinad etdiyi hallar mévcuddur.
Yuvenal adliyyanin sleyhdarlar olan miialliflorin fikrinco yuvenal adliyyenin “risk
qrupuna” usagi tokbasina boyiidon atalar vo analar, homginin aztominath vo coxusaqli
ailolor daxildir. Yuvenal adliyyenin totbiq edilmasinin sleyhdar1 olan miislliflordon
biri vurgulayir ki, Rusiyanin har regionunda usaqlarin valideynlarden alinmasinin 6z
osaslar1 vardir. Homin osaslarin siyahist mohdudlagdirilmayib ve qanunvericilik
aktlarinda usaqlarm valideynlordon hansi hallarda almacagi barado konkretlogmis
siyah1 yoxdur. Belolikla da usaglarin va valideynlarin hiiquglarinin pozulmasi ti¢iin
olverigli sorait yaranmis olur [50, s. 87-99].

Avropa tocriibasi do gdostorir ki, usaqlarin valideynlordon alinmasinda
mohkomeonin miilahizasi daha ¢ox rol oynayir. Misal olaraq Isvecda bas vermis
hadisoni nazardon kegira bilarik. Bels ki, 5 yasli qizin valideynlori onu normadan
cox qgidalandirdiglarina, usagin ¢okisinin normadan ¢ox, yoni 43 kq-a ¢atmasina
sabab olduglarina, belaliklo ds usagin golocakds ciddi xastoliklor tapmasina yol
acdiglarina gors Hoteborq mohkomasi bu usagin her iki valideyndon alinmasi
barado gotnamo gobul etmisdi [44].

Dar monada yuvenal adliyys oleyhdarlarinin fikrinca qanunvericilikdo
dayisiklik etmakla kifayatlonmok, yuvenal mohkoma va yuvenal polis idaralorinin
yaradilmasini togkil etmok yetkinlik yasina ¢atmayanlarin problemini hall etmok
giiciinds deyildir. Onlarin fikrincs, masalays daha koklii, hartorafli vo kompleks
yanasmaq lazimdir. Homin miislliflorin fikrinco, yetkinlik yasina ¢atmayanlarin
cinayatkarliga meyllonmasinin kok sabablorini onlarin ailesindo, aldiglart
tohsildo, bdyiidiiklori mihitds, tesirlondiklori kiitlovi informasiya vo media
vasitalorindo, aparilan sosial siyasatdo axtarmaq lazimdir.

Dar anlamda yuvenal adliyys usagi cinaystkar miihitdon ayirmaqla yanasi
onu sosial baglarindan da qoparir. Eyni zamanda, bu dar yanagma zaman1 nozarat
mexanizminin mahiyyatinds ziddiyyatlor meydana ¢ixir. Bu ziddiyyat 6ziinii daha
cox cozalandirma vo reabilitasiya formasmin toqqusmasinda gostorir. Miasir
yanagmalar reabilitasiyan1 6n plana ¢ixarirlar. Reabilitasiya modelino “sonraki
qayg1” planint niimuno gostormok olar. Soziigedon bu plan usagin azadliga
cixdigdan sonra comiyyoto adaptasiyasini nozordo tutur vo tohsil, i xidmatlori,
maslohot kimi masalalori aid edir [31, s. 6]. Bu planinin praktiki totbigine
Vasington inteqrasiya Olunmus Miialico Modelini gdstoarmok olar [7, s. 9].

Bu sahado aparilan todqiqatda qeyd edilir ki, yetkinlik yasina ¢atmayan
hiiqugpozanlarin sosial vo oxlaqi qabiliyystlorine digget etmodon onlarin
akademik bacariqlarla mosgul olmasi faydasizdir hesab olunur, buna gore do
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islah-omok miiassisalorinds igloyon miiollimlor usaqlarin dyroanmoys maragini
artirmagq {i¢lin genis sokildo innovativ metodlardan istifado etmalidirlor [20, s. 1].
Bu yanagmanin praktiki totbiqi kimi niimuna olaraq gostormak olar ki, Massagusets
statinin qanunvericiliyina gors tagsirlondirilon yetkinlik yasina ¢atmayan usaqlara
miinasibatds onlarin cinayatkar soxs kimi deyil, kdmaya vo dastays ehtiyaci olan
usaqlar kimi yanagilmasi nazards tutulur [21, s. 99].

Yuvenal adliyye mexanizmlarinin effektivliyi yalniz cozanin toxire salinmasi
ilo deyil, sinaq miiddati arzinds usaga totbiq edilocok tasir tadbirlorinin keyfiyyati ila
oOlciiliir. Ubuntu folsofasi vo nozoriyyasi Conubi Afrika Respublikasinin 2008-ci
il tarixli “Usaq adliyyasi haqqinda” Qanununun 2-ci maddssinin (b) bandindo
hiiquqi ifadasini tapir. Homin maddonin mazmununa gors 6ziinohdrmat, mosuliyyat,
digarlarinin hiiquglari, barisiq vo hamimun istiraki kimi prinsipler yer almigdir. Homin
bandds homg¢inin usaqlarda loyaqot vo 6z doyarini dork etma hissinin giiclondirilmaosi
vo mosuliyyat masalalari, basqalarinin insan hiiquglarina vo asas azadliglarina
hormot, habelo usaqlarin reinteqrasiyast moqsadilo valideynlorin, ailslarin,
zorargokmis soxslorin vo digor soxslorin prosesds istiraki nozords tutulur Elo bu
prinsiplora osason usaga fordi yanasmaq lazimdir, lakin bu yanagsmani hayata
kegirarkon onu oldugu miihitden tacrid etmok olmaz. Burada usaqlar sosial slagalorin
icindo biitov bir soxsiyyot kimi nozors alinmalidir [23, s. 68-69].

Yeri golmigkon BMT Bas Moclisinin 1990-c1 il dekabrin 14-do gobul
etdiyi Yetkinlik yasina ¢atmayanlar torofindon toradilon cinayatlorin 6nlonmasi
tizro BMT-nin Rohbar Prinsiplari bu istigamatds asas fikirlori 6ziinds oks etdirir.
Tesadiifi deyil ki, bu Rahbor Prinsiplorin 11-19-cu maddaslari ails instituna, 20-
31-ci maddalari tahsila, 32-39-cu maddalari icmaya, 40-44-cii maddalori kiitlovi
informasiya vasitoloring, 45-51-ci maddolori sosial siyasoto hosr edildiyi halda,
yalniz 52-59-cu maddslori qanunvericiliya vo hiiquq miihafizo orqanlarinin
faaliyyatine hasr olunmusdur.

1II. Yuvenal adliyya va beynalxalq hiiqug

Yuvenal adliyyenin beynolxalq hiiquqi osasi1 olaraq asagidaki sanadlori
gostormok olar: BMT-nin 20 noyabr 1959-cu il tarixli Usaq hiiquglari
Boyannamaesi [55]; BMT-nin 20 noyabr 1989-cu il tarixli Usaq hiiquqlar
haqqinda Konvensiyasi [56].

Bu osas sonadlordon basqa hom do asagidaki yardime1 sonadlors do diqqat
edilmosi mogsadouygun olardi: BMT Bas Maclisinin 1985-ci il noyabrin 29-da
qobul etdiyi Birlosmis Millotlor Toskilatinin yetkinlik yasina c¢atmayanlar
barasindo odalot miithakimasinin hoyata kegirilmasino aid minimal Standart
Qaydalar1 (Pekin Qaydalar1) [60]; Avropa Surasi Nazirlor Komitosinin 1987-ci
il tarixli 20 sayli Yetkinlik yasina ¢atmayanlarin toratdiyi hiiquqazidd amallera
qars1 sosial reaksiyalar haqqinda Tovsiyasi [36]; BMT Bas Maclisinin 1990-ci
il dekabrin 14-do gobul etdiyi Azadligdan mohrum edilmis yetkinlik yasina
catmayanlarin miidafiosi iizro Qaydalar1 [40]; BMT torofindon 1990-c1 ildo
qobul edilon Qeyri-habs gotimkan todbirlorine dair minimal standart Qaydalari
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(Tokio Qaydalar1) [60]; BMT-nin Iqtisadi vo Sosial Surasi torafindon 2002-ci
ildo gobul edilon Cinayat Islorindo Borpaedici ©dliyys Proqramlarinin
Istifadosino dair BMT Osas Prinsipleri [4]; BMT-nin igtisadi vo Sosial Surasinin
2005-ci ildo gobul etdiyi 20 sayli Qoatnamasi il tosdiq edilmis Cinayatin qurbani
vo sahidi olmus usaqlarin odalot miihakimosindo istirakina dair Rohbor
Prinsiplor [57]; Avropa Surasi Nazirlor Komitosinin 2008-ci il tarixli 11 sayl
tizv dovletlors Sanksiyalara vo ya todbirloro moruz qalan yeniyetmao
hiiqugpozanlar iigiin Avropa Qaydalar1 hagqinda Tévsiyasi [35]; BMT Insan
Hiiquglart Surasinin 2011-ci il sentyabrin 24-do gobul etdiyi ©dalot mithakimasinin
hayata kegirilmasinda insan hiiquqlari, xiisusils ds yetkinlik yasina catmayanlarin
adliyyasi [22]; Avropa Surasimnin Parlament Assambleyasinin 2011-ci il tarixli
1796 nomrali Gonc hiiqugpozanlar: Sosial todbirlor, tohsil vo reabilitasiya
haqqinda Qatnamasi [38]; va s.

BMT tokca bu movzuda konvensiyalar, bayannamalar, qaydalar vo rohbor
prinsiplor gobul etmokls kifayotlonmir. BMT-nin miivafiq qurumlart hom do
sorhlor vermokls iizv dovlatlor arasinda olan anlasilmazligi aradan qaldirir. Belo
sorhlors BMT-nin Usaq Hiiquglar1 Komitasinin yuvenal adliyyads usaq hiiquqlarina
dair asas prinsiplarini tonzimloyon 2007-ci il tarixli 10 sayli Umumi Sorhini [53]
vo onun davami xarakterinds olan 24 sayli Umumi Sorhini [54] niimuns olaraq
gostormok olar. Bels ki, bu sorhlor mohz yuvenal odliyyanin asas problemlarino
hasr olunmusdur.

1V. Azarbaycan Respublikasinin déviat siyasatinda yuvenal adliyyao

Azarbaycan Respublikasinda yetkinlik yasia ¢atmayanlarin hiiquqlarinin
gorunmasi, onlarin hiiquq pozuntularinin va baximsizliginin 6nlonmasi Yetkinlik
yasina catmayanlarin baximsizliginin vo hiiquq pozuntularmin profilaktikasi
hagqinda 24 may 2005-ci il tarixli Azorbaycan Respublikasinin Qanunu ils
nizama salinir [24].

“2008-2015-ci  illords  Azorbaycan Respublikasinda  yoxsullugun
azaldilmas1 vo davamli inkisaf Dvlot Proqrami”-nin tosdiq edilmosi hagqinda
Azorbaycan Respublikasinin Prezidentinin 15 sentyabr 2008-ci il tarixli, 3043
nomrali Serancami da bu zaman xiisusi qeyd edilmolidir. Serancamla tasdiq
edilmis hamin Proqramin 7-ci faslinde yuvenal adliyyenin inkisaf etdirilmasi
moqsadils yuvenal hakimlor korpusu vo miistoqil Yuvenal Polis Departamentinin
tosis edilmosi, yuvenal mohkomo islori ilo moggul olan hiiqugsilinaslarin
(vokillarin) bacariglarinin artirilmasi, eloco do yuvenal adliyye sistemi modeli
yaradilaraq, secilmis pilot rayonlarda tatbiq edilmasi qeyd edilmisdir [34].

“Usaqlara dair Strategiyanin hoyata kecirilmasi tizra 2020-2025-ci iller
ticiin Foaliyyat Plan1”-nin tosdiq edilmasi haqqinda Azarbaycan Respublikasinin
Prezidentinin 27 noyabr 2020-ci il tarixli, 2306 ndmrali Seroncami1 da xiisusi yer
tutur. Homin Planin 5.3.15-ci bandine asason icragi qurum olaraq Nazirlor
Kabinetina, Ailo, Qadin vo Usaq Problemlari iizra Dévlat Komitasing, Daxili Islor
Nazirliyino, Odliyys Nazirliyina hakimlar, habelo prokurorluqg, polis vo diger
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hiiquq miihafizo orqanlarinin omokdaglar1 iigiin yetkinlik yasina ¢atmayanlarla
davranig qaydalarinin hazirlanmasi va tolim proqramlarmin hoyata kegirilmasi
tapsirilmisdir [33]. Bu tapsirigin icrasi ilo olagodar olaraq “Prokurorluq, polis vo
digor hiiquq miihafizo orqanlarimin omokdaglar1 {i¢iin yetkinlik yasina
catmayanlarla davranisa dair” metodik vosait hazirlanmis vo Ailo, Qadin vo Usaq
Problemlori tizro Dovlst Komito sadrinin 04 aprel 2024-cii il tarixli, 3-30/3-1-
82/2024 némrali omri ilo tosdiq edilmisdir. Bu metodik vosait prokurorluq, polis
vo digor hiliqug-miihafizo orqanlarinin  omokdaslar1 ilo yetkinlik yasina
catmayanlar arasinda linsiyyatin tokmillosdirilmasini hadoflayir [45].

Qeyd edilmalidir ki, polis bolmasinde polis omakdaslar1 ilo {insiyyotds
olmaq ¢ox vaxt usaqlarin adalot miithakimosi ilo ilkin qarsilagmast olur. Bu
sababdan bu qarsilagsma usaqlarin biitlin prosess olan miinasibatini miioyyan edir.
Tacriiba onu gostarir ki, bu qarsilagsmada ciddi négsanlar 6z oksini tapir. Masalon,
Boyiik Britaniyada polislorin davranisi yiiksok qiymaotlondirilss do, lakin saxlama
otaglarinda lazimi avadanliglarin olmamas: tonqid edilirdi. Fransada iso asas
problem usagin dindirildiyi otagin slverissizliyi, otagin hami {igiin a¢1q olmasi,
danisiglarin hami torafindon esidilmaosi idi [17, s. 29].

Azorbaycan Respublikasinin ©Odliyys Nazirliyi do yuvenal adliyysnin
inkisafin1 diqget merkozinds saxlayir. ©dliyya Nazirliyi torofindon kecirilon
tadbirlordo Daxili Islor Nazirliyinin, Elm vo Tohsil Nazirliyinin, UNICEF-in,
Ombudsman aparatinin, Ails, Qadin vo Usaq Problemlori {izro Dévlot Komitasinin,
Sosial Xidmatlar Agentliyinin vo ugaq hiiquqlart sahasindas foaliyyot gdstoran digor
qurumlarin niimayondolorinin istiraki onu demayas asas verir ki, Azorbaycan dovloti
yuvenal adliyyays dar menada deyil, genis manada yanasir [28].

V. Azarbaycan Respublikasinin milli ganunvericiliyi va yuvenal adliyya

Azorbaycan Respublikasinin milli ganunvericiliyi osasinda dar monada
yuvenal odliyyonin totbiq edilorok yuvenal mohkomalorin olmamasi he¢ do o
demak deyildir ki, Azarbaycan qanunvericiliyindes yetkinlik yasina catmayanlarla
baglh miiddoalar yoxdur. Olkomizdo yetkinlik yasma catmayanlarla bagh
qanunvericilik bazast miitomadi olaraq tokmillasdirilir vo yeni hiiquqi aktlar qobul
olunur. Buna misal olaraq 3 mart 2026-c1 ildo gabul olunmus Usaq hiiquglar1
hagqqinda Azarbaycan Respublikasinin Qanunu gostormak olar. Homin Qanunun
29.2-ci maddods usaqlarla bagli icraatin onlarin yasina uygun, aydin,
toxirasalinmaz, odalotli vo loyaqotinoe hdrmot prinsiplori osasinda hayata
kecirilmasini nazords tutur ki, bu da beynslxalq yuvenal adliyys standartlarinin
milli qanunvericilikdos birbasa tozahiirtidiir [25].

Azorbaycan Respublikasinin Cinayot Macallasinin V' bdlmasi yetkinlik
yasina c¢atmayanlarin cinayot maosuliyyati adlanir vo mohz yetkinlik yasina
catmayanlarla bagli miiddslar1 6ziinds oks etdirir [11]. Milli ganunvericiliyin eyni
yanasmasint Azarbaycan Respublikasinin Cinayat-Prosessual Macollasinda gérmok
miimkiindiir. Bels ki, homin macallonin X bdlmasinin "L" fasli yetkinlik yasina
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catmayanlar barosindo icraatin xiisusiyyotlori adlanir vo sdzligedon sahado
prosessual normalar1 6zlinds oks etdirir [12].

Usaglarin  vo yetkinlik yasina ¢atmayanlarin hiiquqlarinin - miidafissi
sahasindas asas yerlordan birini Azarbaycan Respublikasinin Ailo, Qadin vo Usaq
Problemlari iizro Ddvlst Komitasi tutur. Bu Komitonin Osasnamasinin 8.1-1
maddosino osason usaq hiiquglarint miidafio etmok bu Komitonin birbasa
vazifasidir [47].

VI Azarbaycan Respublikasinin mahkama tacriibasinda yuvenal hiiquq.

Yetkinlik yasina catmayanlarin cinayatlori barade islor iizro mohkoma
tocriibosi haqqinda Azorbaycan Respublikasi Ali Mohkomosi Plenumunun 30
iyun 2008-ci il tarixli, 4 ndmrali Qorar1 yetkinlik yasina ¢atmayanlarin cinayot
islorino baxilmasi tizra vahid mohkomo tocriibasinin yaradilmasi, bu sahads yol
verilmig qanun pozuntularinin galocokds tokrarlanmamasi, qanunlarin eyni ciir
vo diizglin totbiq olunmasi mogsadilo qobul edilmisdir [39]. Qeyd olunan
Plenum qorarinda tokcs milli qanunvericiliyin eyni ciir totbiq olunmasindan
bohs edilmir, eyni zamanda Azorbaycanin torofdar ¢ixdigi Avropa Insan
Hiiquglar1 Konvensiyasinin vo Avropa Insan Hiiquqlart Mohkomaosinin
presedent hiiququnun milli saviyyeds implementasiyasint tomin etmok
baximindan da miithiim rol oynayir. Vurgulamaq lazimdir ki, vahid mohkoma
tocriibosinin yaradilmasi prosesindo Avropa Insan Hiiquglar1 Mohkomasinin
xiisusilo 1950-ci il tarixli Insan hiiquglarmimn vo osas azadliglarin miidafiosi
haqqinda Avropa Konvensiyasinin 5-ci (Azadliq hiiququ) vo 6-c1 (Odalotli
mohkomo arasdirmasi hiiququ) maddolori {lizro formalasdirdigi standartlar
rohbar tutulmalidir [8].

Niimuns olaraq, Avropa Insan Hiiquqlar1 Mohkomasinin Nart Tiirkiyoyo
qarst 2008-ci il Qerarinda yetkinlik yasina catmayanlarin habsinin yalniz son
card olaraq totbiq olunmali, miimkiin gqodar qisa olmali, habsin qa¢ilmaz oldugu
hallarda iso yetkinlik yasina catmayanlarin bdyiiklordon ayri1 saxlanmasinin
vacib oldugu vurgulanmisdir [29]. Odalatli mohkomo miithakimasi kontekstindo
iso Avropa Insan Hiiquglari Mohkomosinin T. Birlosmis Kralliga qarst vo V.
Birlogmis Kralliga qars1 qorarlarinda qeyd edilir ki, usaqlarin adalot mithakimasi
hoyata kegirilorkon onlarin miitloq sokildo yas vo psixoloji xiisusiyyatlorino
uygun sorait yaradilmali, rosmi vo vahimoli mohkomo miihitindon imtina
edilmali vo proses zamani onlarin effektiv istiraki tomin edilmolidir [49]. Bu
standartlar Avropa Insan Hiiquglar1 Mohkomasinin Panovits Kipra qgars: 2008-
ci il Qorarinda daha da inkisaf etdirilorak qeyd olunmusdur ki, yetkinlik yasina
catmayanlarin effektiv istirak hiiququ hals ibtidai istintaqin ilk marhslerindon
tomin olunmalidir [15].

Bu konteksdo longimodan hoyata kegirilon reabilitasiya miidaxilalori
yetkinlik yasmma catmayanlarin torotdiklori omolin hiiquqaziddliyini vo
vurduqglar1 ziyana géro masuliyyatlorini dork etmslorine sorait yaradir [48, s.
78]. Bununla yanasi, reabilitasiya prosesinin maqgsadini yalniz hiiquqi miidaxile
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ilo mohdudlasdirmaq olmaz. Bu proses homginin ¢oxsaxoli xidmat sistemlorino
sOykonmoli, xiisusi asililifi olan yetkinlik yasina catmayanlarla is zamani
diagnostika, mialico vo miialicodon sonra uzunmiiddotli sosial qulluq
sistemlorinin inteqrasiyasina yonolmolidir [6, s. 176]. Prosessual tominatlarin
longimadan icra edilmasi {ligilin zaman anlayis1 yuvenal adliyys praktikasinda an
vacib faktorlardan biri hesab olunur. Miiddst yeniyetmolors antisosial
davraniglarina gors mosuliyysti dork etmalori vo sshvlorini somimi sokildo
diizoltmolori {i¢lin birbasa tosir gostorir. Homg¢inin mohkomods iso baxilma
miiddatinin uzun olmast totbiq olunacaq hiiquqi ve torbiyovi miidaxilonin
tosirini azaldir [30, s. 66].

Odalot miithakimasi zamani effektivliyin tomin olunmasi ti¢lin baslangicdan
etibaron hiiquqi zomanotlorin verilmasi asas sort kimi nozords tutulur. Bu
prosessual konsept “Blokhin Rusiyaya qarsi” 2016-c1 il isindo Avropa Insan
Hiiquglar1 Mohkomoasi torafindon bir daha tosdiq olunmusdur. Burada hom azyaslh
soxslorin, ham do psixoloji keyfiyyatlorina gore xiisusi qaygiya ehtiyaci olan
soxslorin vakil olmadan dindirilmasi dévlatin pozitiv Shdeliklorinin pozulmast
hesab olunur [14]. Bu baximdan yerli mohkomo tacriibesinde Avropa Insan
Hiiquglar1 Mahkomasinin gorarlarina istinad edilmasi Azarbaycan Respublikasi Ali
Mohkomasi Plenumunun gorarinin diizgiin icrasina tominat verir.

VII. Qeyri-hékumat tagkilatlarinin
yuvenal hiiquq sahasindaki faaliyyati

Yuxarida qeyd edildiyi kimi genis monada yuvenal hiiquq mexanizmlarina
qeyri-hokumot toskilatlar1 da daxildir. Belo ki, geyri-hokumot toskilatlar1 da 6z
ndvbasindo faaliyyst gostororok usaqlarin vo yetkinlik yasina c¢atmayanlarin
problemlorinin agkarlanmasinda vo hall olunmasinda miisyyon rol oynayirlar.
Niimuno olaraq gqeyd edo bilarik ki, Usaq Hiiquqglart iizro Azorbaycan Qeyri
Hokumat Togkilatlar1 Alyansinin 1998-2005-ci illori ohato edon “Azarbaycan
Respublikasi terafindon Usaq Hiiquqlar1 Konvensiyasi iizre BMT-nin Komitasing
toqdim edilmis ikinci va tigiincii birlogdirilmis dovri hesabatinin yuvenal adliyyanin
(yetkinlik yasina ¢atmayanlarin qanunla miihakimosi) voziyyeotino hasr edilmis
hissosing dair” alternativ geyri-hokumat toskilati hesabati dorc edilmisdir [2]. Digor
hesabata misal olaraq Usaq Hiiquqlari tizra Azarbaycan Qeyri Hokumaot Togkilatlar
Alyansinin 2007-ci ilds derc etdiyi Azarbaycanda yuvenal adliyyanin icrasina dair
monitoring Hesabatin1 gostormak olar [37]. Hor iki hesabat usaq vo yeniyetmolorlo
bagli masalalora digar - vatondas comiyyati istiqgamatindon baxmaga komok edir.

Usaqyoniimlii  qeyri-hokumat togkilatlarinin  osas foaliyyoti usaqlarin
miidafissi, onlarin comiyyato adaptasiyasi, hamginin tohsil hiiquqlarinin tam
sokilda hayata kecirilmasina yonolmisdir. Bununla yanagsi, qlobal miqyasda usaq
hiiquglarinin qorunmasi va yuvenal adliyys sisteminin totbiqino dostok olan bozi
beynolxalq toskilatlar movcuddur. Onlardan usaqlarin hiiquqlarint miidafio edon,
fovgelads hallarda tacili yardim gostoron, hamg¢inin keyfiyyatli tohsil, sohiyys vo
istismardan qorunma sahasinds proqramlar hoyata keciron “Save the Children”
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toskilati tizv dovlatlorabir sira miihiim tovsiyalar toqdim edir. Togkilat qeyd edir ki,
milli va beynalxalq sferada qabul olunan strategiyalar usaqlarin iizlogdiyi risklori,
onlarin ehtiyaclarint davamli oks etdirmoaldir. Homginin coxtorafli todbirlorda,
bayanatlarda usaqlarin hiiquqlari, iizlesdiyi risklor daim 6n plana ¢ixarilmali, harbi
dorsliklor, tolimatlar usaqlar ticlin daha asagi zoror hoddini oks etdirmok {ii¢iin
yenilonmolidir [42, s. 7]. Bundan slavo, “Defence for Children” togkilati iso birbasa
BMT-nin Usaq hiiquqglarina dair Konvensiyasinin hoyata kegirilmosino vo yuvenal
adliyys sisteminin togkilino dostok olur. Togkilatin qobul etdiyi usaqlarin
miihafizasi prinsiplorinde osason zorakiliq usaqlar iiciin bir “epidemiya” hesab
edilir va togkilat faaliyyatini bu zorakiliglarinin qarsisinin alinmasina istiqgamatlondirir.
Eyni zamanda raqamsal miihitdo vo onlayn tadbirlords usaqlarin tohliikesizliyinin
tomin edilmosi, eloco do biitlin omokdaslarin usaqlarin miihafizosi sahosindo
miivafiq tolimlor kegmosinin vacib oldugu vurgulanir [13, s. 7].

Qlobal soviyyado foaliyyot gdstoron beynalxalq togkilatlarla yanasi,
regional miistovido do usaq hiiquglarinin qorunmasi ils bagh faaliyyst haoyata
keciron toskilatlar mévcuddur. Buna Organization of African Unity toskilati
niimuna gostormak olar. Bu togkilat torafindon qobul edilmis “Usaqlarin hiiquqlart
va Rifahi Xartiyas1”-nin 17-ci maddasine gora yuvenal adliyye sahasinda har bir
usagin togsirli bilinmoesi lazimi qaydada miisyyon edilonadok togsirsiz hesab
edilmoasi, ifade vermoyo vo togsirini boynuna almaga mocbur edilmomasi,
miidafiasinin hazirlanmasi va toqdim olunmasinda hiiquqi yardimla tomin edilmasi
kimi fundamental hiiquqlar tosbit olunmusdur [1, s. 16]. Avropa sisteminds do bu
sahado kifayot qodor geyri-hdkumat togkilatlar formalasmisdir vo hazirda bu saho
daha da inkisaf etmisdir [46, s. 97-99].

VIII. Natica va miidllifin tokliflori

1. Azarbaycan Respublikasinda dar manada yuvenal adliyyanin tatbiq edilmasi
zaruriyyatini bilmak tiigiin 14-17 yasda olan usaqlar torafindon vo ya onlarin istiraki
ilo  toradilmis cinayatlorin  statistikasina baxmaq lazimdir. Azarbaycan
Respublikasinin Dovlot Statistika Komitosi 6z rosmi internet resursunda hor il
cinayatkarligla bagli miixtalif statistik reqamlari agiglayir [32]. Statistikadan goriiniir
ki, agir va xiisusilo agir cinayetlorin say1 azalir, lakin qosdon saglamliga agir zoror
vurma kateqoriyasinda olan cinayatlor artir. Bu zaman hesab etmok olar ki, hiiquq
mihafizo orqanlar1 bu tendensiyanin iizorindo igloso vo onun qarsisini alan omoali
todbirlor hoyata kegirtso, daha yaxs1 olardi. Bu todbirlorin hoyata kegirilmasi {i¢iin
Daxili Islor Nazirliyi ilo yanast Elm vo Tohsil Nazirliyi do aktiv mdvqge niimayis
etdirmolidir. Xiisusilo, yetkinlik yasina catmayan qizlar arasinda cinayotkarligin
Oonlonmasi vo reabilitasiya programlarinin qurulmasinda BMT-nin Bangkok
Qaydalarinin toloblori rohbar tutulmali, bu kateqoriyadan olan azyaglilarin gender
spesifikasi vo psixoloji ehtiyaclari nozors alinmalidir [58].

2. Daha bir toasstiflondirici hal odur ki, moktablilor arasinda dasts vo qruplagsma
yaradaraq cinayat torodilmosino meyl edon sagirdloro rast golinir. Belo dosts vo
qruplagsma yaradilmasinin ilkin olamatlori hiss edilon kimi moaktob rohborliyi
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aidiyyat1 todbirlorin goriilmosini longitmomolidir. Xarici tocriibalor gostorir ki,
yetkinlik yasina catmayanlarin adliyys sistemi ilk ndvbodo valideyn yanasmasini
totbiq edib onlarin reabilitasiyasini hoyata kegirmokdo BARJ (Balanced and
Restorative Justice (balanslagdirilmig va barpaedici adliyys) - téradilmis amalo vo
vurulmus zorora gora masuliyyati, yetkinlik yasima ¢atmayanin bacariqlarinin
inkisafi vo reabilitasiyasint vo comiyyatin tohliikesizliyinin tomin edilmasini
birlosdirir) modelindon genis istifado olunmalidir [61, s. 2].

3. Digor hoyocan doguran mosalo isa yetkinlik yasina ¢atmayanlarin miixtolif
nov silahlarla (o climloden odlu silahlarla) cinayst toratmasi hadisesidir [62]. Bu
tendensiyanin qarsisinin alinmasi da diqget morkozindo olmalidir. BMT Bag
Maclisinin 1990-ci il dekabrin 14-do gobul etdiyi Yetkinlik yasina ¢atmayanlar
torafindon téradilon cinayatlorin 6nlonmasi tizro BMT-nin Rohbar Prinsiplarinin (Or-
Riyad Prinsiplori) 55-ci bondinds deyilir ki, usaqlarin vo gonclorin biitlin név
silahlara ¢ixisin1 mahdudlasdirmaq ve nozaratds saxlamagq liclin ganunvericilik akti
hazirlamaq va bu qanunvericilik aktina omal edilmosini tomin etmok zoruridir.
Buradan goriindiiyii kimi sozligedon Rohbor Prinsip tokco odlu silahlara deyil,
iimumiyyatlo biitiin név silahlara usaqlarin vo gonclorin ¢ixigin1 mohdudlagdirmagi
va nozaratdo saxlamagi asas tadbirlordon biri kimi irali siiriir.

4. Yetkinlik yasma catmayanlarin cinayastlori barads islor iizro mohkoma
tocriibosi haqqinda Azorbaycan Respublikast Ali Mohkomosi Plenumunun 30 iyun
2008-ci il tarixli, 4 ndmrali Qararin [39] 6-c1 hissasinda deyilir ki, on sakkiz yasina
catanadok cinayat tOrotmis soxs mohkomodo iso baxilana godor yetkinlik yasina
catdigda cinayot prosesindo onun ganuni niimayandosinin istirakina xitam verilir.
Hesab edirik ki, bela olan halda nazars almaq lazimdir ki, yetkinlik yasina ¢atmayan
saxsin 18 yas1 tamam olan kimi o dorhal psixoloji miistaqillik slds etmir. Daha yaxs1
vo humanist yanagsma o olard1 ki, cinayat prosesinda 18 yasina catanadok cinayot
toratmis soxs mohkomads 130 baxilana gadar yetkinlik yasina ¢atdigda onun qanuni
niimayandasinin istiraki bu mohkomo prosesin sonuna qodor saxlanilmis olsun.
Ciinki, yetkinlik yasina catmayan soxslo ganuni niimayands arasinda slaganin birdon
bira kasilmasi homin soxsin 6ziinii psixoloji olaraq miidafiasiz va tok hiss etmasino
sobab ola biler.

5. Qanunvericiliyin tokmillesdirilmasine paralel olaraq BMT Bas Maclisinin
gobul etdiyi Yetkinlik yasina ¢atmayanlar torofindon téradilon cinayatlorin qarsisinin
alinmasi tizro BMT-nin Rohbar Prinsiploring (9r-Riyad Prinsiplori) uygun olaraq ailo
institunun mohkamlondirilmasi, usaqlar vo yeniyetmolor arasinda elms, tohsilo va
faydali omayo maragin artirtlmasi, usaq va yeniyetmolorlo masqul olan yerli icmalara
va qeyri-hokumot toskilatlarina vasaitlorin ayrilmasi, usaq vo yeniyetmalorin asudo
vaxtlarmin somorali togkili, sosial siyasstin effektivliyinin artirilmast 6n planda
olmalidur.
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DEVELOPMENT OF THE JUVENILE JUSTICE SYSTEM IN
AZERBAIJAN: CURRENT STATE AND PROSPECTS

VUSALA MURADXANLI*

Abstract

The article analyzes the concept of juvenile justice, its theoretical
foundations, and its international legal sources. The essence of juvenile justice in
its narrow and broad senses is explained, and the advantages of the modern
restorative model, which emphasizes social rehabilitation measures, the
comprehensive activities of various institutions, and the protection of children’s
rights, are substantiated. At the same time, fundamental international instruments
such as the Convention on the Rights of the Child and the Declaration of the Rights
of the Child are examined, along with other important international acts that
complement this framework, including the United Nations Standard Minimum
Rules for the Administration of Juvenile Justice (the Beijing Rules), adopted by the
UN General Assembly on November 29, 1985, the United Nations Guidelines for
the Prevention of Juvenile Delinquency (the Riyadh Guidelines), adopted by the UN
General Assembly on December 14, 1990; the United Nations Standard Minimum
Rules for Non-custodial Measures (the Tokyo Rules), adopted by the United
Nations in 1990, and the Guidelines on Justice in Matters involving Child Victims
and Witnesses of Crime, adopted by the United Nations Economic and Social
Council in 2005 through Resolution No. 20. In addition to these instruments,
General Comments Nos. 10 and 24 of the Committee on the Rights of the Child
provide guidance on resolving cases without resorting to judicial proceedings and
on the proper application of fundamental legal principles. The article examines
state policy and the current state of national legislation in the field of juvenile
Justice in the Republic of Azerbaijan. It analyzes the formation of uniform judicial
practice in criminal cases involving juveniles and the legal significance of the case
law of the European Court of Human Rights on the basis of the Criminal Code of
the Republic of Azerbaijan, the Criminal Procedure Code of the Republic of
Azerbaijan, relevant decrees and orders of the President of the Republic of
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Azerbaijan, and Resolution No. 4 of the Plenum of the Supreme Court dated June
30, 2008. The article also highlights the activities of non-governmental
organizations (NGOs) in this field and the importance of alternative reports
published by NGOs for the protection of the rights of juveniles. Referring to the
close cooperation of the Ministry of Justice with relevant national and international
institutions, it is emphasized that juvenile justice is not limited to a punitive
approach and requires a comprehensive legal framework. Concepts such as the UN
Guidelines and the theory of “Ubuntu” emphasize the importance of addressing
the root causes of juvenile delinquency within the family, education, and social
policy without isolating children from their social environment. Within this
framework, the advantages and disadvantages of juvenile justice are comparatively
examined, while existing problems and risk factors are analyzed based on the
experience of different states. Finally, based on statistical data, the author provides
an analysis and puts forward scientific and practical recommendations aimed at
strengthening legislation, social policy, the education system, and the institution of
the family in order to ensure more effective protection of the rights of juveniles and
prevent juvenile delinquency in Azerbaijan.

Keywords: juvenile justice, juveniles, children’s rights, “Ubuntu” theory,
national legislation, international standards, preventive measures, UN
Guidelines, General Comments of the Committee on the Rights of the Child,
activities of NGOs.

PA3BUTHUE CUCTEMBbBI IOBEHAJIbHOM IOCTUIIUU B
A3EPBAHIKAHE: COBPEMEHHOE COCTOSIHUE 1
HEPCIIEKTUBBI

BYCAJIA MYPAJIXAHIJIbI*

Pe3rome

B cmamve npoananusuposanvi nousmue 108eHANbHOU HOCMUYUU, €€
meopemu4eckue OCHOBbL U MeNCOVHAPOOHO-NPABo8ble Ucmodnuxu. Packpeima
CYWHOCMb 108EHAILHOU HOCMUYUU 8 V3KOM U WUPOKOM CMbICIAX, 0OOCHOBAHDbL
npeumMyuecmsa 60CCMano8UmMenbHOU MOOeU, OPUSHMUPOBAHHOU HA COYUATbHYIO
peaburumayuro U 3awumy npas pebéuxka. Paccmompenvi  ocnogHbie
MedHCOYHAPOOHble akmul 8 0anHol chepe, exnrouas Konsenyuro o npasax pedénka,
Ilexunckue, Op-Puadckue u Toxkuiickue npasuna, a makice coomeemcmayouue
pyKkosoosawue npunyunst u kommenmapuu Komumema OOH no npasam pebénxa.
Hccnedosanuvl eocyoapcmeenHas noaumuKka U HAYUOHAIbHOe 3aKOHOO0AmeNbCmeo
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Azepbatioscanckou  Pecnyonuku 6 cghepe 1osenanvrou rocmuyuu. Ha ochose
Y201106H020 3aKoHOOamenvcmea, akmos Illpesudenma u nocmauosnenus Ne 4
IInenyma Bepxosnozo cyoa om 30 utwona 2008 200a paccmompeHvl 80npoChl
CYOeOHOU NpakmuKu no O0eiam HeCO8EePUIEHHONEMHUX U 3HAYeHUe NPaKmuKu
Esponeiickoeo cyoa no npasam uenosexa. OmmeueHst poib HeNPasUmebCmeeHHbIX
Op2aHu3ayull U Ux arbmepHAmuHsIX 00K1a008 6 3auume npas oemeti. ObocHosana
HeobX00UMOCMb KOMNIIEKCHO20 NPABOBO20 Pe2YIUPOSAHUS I08EHANbHOU IOCTMUYUU U
OMKA3a OM UCKTIOUUMENbHO KapamenbHo2o nooxood. C yuémom pyKkooosauux
npunyunoe OOH, meopuu «Ubuntuy, onvima pasiuyneix eocydapcme u
CMAamucmu4ecKux OaHHbIX NPeosioNHCeHbl PEKOMEHOAYUU NO COBEPULEHCNBOBAHUIO
3aKOHOO0aMenbCmed, COYUANLHOU NOTUMUKU, 0OPA308AHUSL U UHCTNUMYMA CEMbUL 8
Yensax 3auumol npPaé Heco8ePUIeHHONEMHUX U NPOPUIAKMUKU NPECMYNHOCMU 8
A3zepbatioxcane.

KiroueBble ciioBa: rogenanvHas ocmuyus, HecosepuleHHoemHuue, npasd
pebénka, meopus « Ubuntuy, HayuoHaIbHOE 3aKOHOOAMENbCMBO, MEHCOVHAPOOHbLE
cmanoapmel, npoghunakmuyeckue mepwvl, Pykosoosuwue npunyunet OOH, Obwue
kommenmapuu Komumema OOH no npasam pe6énxa, oeasmenvrocms HI1O.
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MUHARIBO CINAYOTLORINO GORO BEYNOLXALQ CINAYOT
MOSULIYYOTi: DOVLOTDAXILI VO BEYNOLXALQ
YURISDIKSIYALARIN QARSILIQLI NiSBOTI

OLOVSOT ALLAHVERDIYEV*

Annotasiya

Mbaqgalada miihariba cinayatlorinin  taqibi sahasinds doéviatdaxili va
beynalxalg yurisdiksiyalarin qarsiliqgh miinasibati hiiquqi, institusional va praktik
aspektlor baximindan kompleks sakilda tahlil edilir. Tadgiqatin asas maqsadi
beynalxalg cinayat adalati sisteminda milli mahkomoalorin va hiiquq-miihafiza
institutlarimin  artan rolunu miiayyanlagdirmak vao bu rolun xiisusilo BMT
Tohliikasizlik Surasimin qabul etdiyi tamamlama strategiyast va Beynalxalg
Cinayat Mahkamasinin faaliyyatinin asasini tagkil edon komplementarlq prinsipi
kontekstinda qiymoatlondirilmasindan ibaratdir. Maqalada gostorilir ki, beynalxalg
tribunal va moahkomoalor beynalxalq hiiququn inkisafi, hiiquqi standartlarin
formalasdirilmast va coazasizligla miibariza baximindan miihiim simvolik va
normativ ahamiyyato malik olsa da, miihariba cinayatlori va digar beynalxalg
cinayatlorin faktiki taqib yiikii oksor hallarda doviatdaxili mahkomo sistemlarinin
tizorina diisiiv. Bu baximdan milli mahkamalarin faaliyyati beynalxalg cinayat
adalatinin effektivliyinin tomin edilmasinda asas mexanizmlardon biri kimi ¢ixis
edir. Tadqiqat ¢orgivasinda ad hoc beynalxalq tribunalarin faaliyyatinin marhalali
sokilda yekunlasdiriimasi va baximamus islorin milli yurisdiksiyalara otiiriilmasi
prosesi ayrica arasdirtlir. Bu kontekstdo BMT Tohliikasizlik Surast tarafindon
qabul edilmis tamamlama strategiyasinin yalniz beynalxalq tribunal faaliyyatinin
texniki yekunlagdirilmast magsadi dasimadigi, eyni zamanda milli mahkoma va
prokurorluq institutlarinin  giiclondirilmasi, onlarin beynalxalg cinayatlorin
aragdirilmast va miihakima olunmast sahasinds institusional potensialinin
artirllmasina yonalmis siyasi-hiiquqi mexanizm oldugu asaslandirilir. Magalonin
asas hissasinda Almaniya tacriibasi universal yurisdiksiya prinsipi va Almaniyanin
Beynalxalq Cinayatloro qarsi Moacallosi — Volkerstrafgesetzbuch (VStGB)
asasinda beynalxalq cinayatlorin milli saviyyada taqibinin an sistemli va effektiv
niimunalarindan biri kimi tahlil edilir. Ofqanistan va Suriya ilo bagli islora dair
presedentlorin aragdirilmast gostorir ki, Almaniya moahkomoalori beynalxalg
humanitar hiiququn va beynalxalq cinayat hiiququnun asas prinsiplorini milli
prosessual mexanizmlorla uzlasdiraraq faktlarin giymatlondirilmasi, siibutlarin
arasdwrilmast va hiiquqi tovsifin miiayyanlasdirilmasi sahasinds samorali va
praktik model formalagdirmisdir. Belgika niimunasi isa universal yurisdiksiya
prinsipinin tatbiqi baxumindan forqli yanasmani niimayis etdirir va bu prinsipin

* Hiiquq iizrs falsofo doktoru/ Baki Dévlot Universitetinin, Hiiquq fakiiltosinin, Insan hiiquglari,
informasiya hiiququ va UNESCO kafedrasinin miisllimi/ email- lawyer.406@gmail.com
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normativ giicii ilo onun hiiquqi va siyasi mahdudiyyatlori arasindaki tarazligin
neca formalasdigini gostarir. Bu tacriiba beynalxalg cinayatlorin milli saviyyada
taqibinin yalniz hiiquqi deyil, hom da siyasi va diplomatik faktorlarla six bagh
oldugunu ortaya qoyur. Natica etibarila, aparilmis tohlil géstorir ki, beynalxalg
cinayat adalati sisteminda komplementarliq prinsipi fonunda doviatdaxili mahkamalor
beynalxalg cinayatlorin arasdirilmasi va taqibinda asas, davamli va institusional
baximdan daha dayaniqli mexanizma ¢evrilmisdir. Bu isa beynalxalq vo milli
hiiquq  sistemlori  arasinda qarsiligh  amoakdashigin  va  koordinasiyanin
gliclondirilmasinin beynalxalq cinayat adalatinin effektivliyinin tomin edilmasinda
miihiim ahamiyyat kasb etdiyini gostarir.

Acar sozlor: miihariba cinayatlori, doviatdaxili yurisdiksiya, universal
yurisdiksiya, komplementarliq prinsipi, tamamlama strategiyasi, beynalxalg
tribunal, Beynalxalq Cinayat Mahkomasi, immunitet, apellyasiya nazarati.

1.Giris

Ik ndvbodo geyd etmoliyik ki, miiharibo cinayotlori konsepsiyasi vo
tosnifatinin formalagmasi Hitler koalisiyasina daxil olan dovlatlorin cinayat
siyasatinin miioyyan iimumilogdirilmasi sayssinde miimkiin olmusdur [3, s. 17]
Miihariba cinayatlarinin taqibi sahasinds aparilan miisahidalor gostarir ki, cinayat
masuliyyating colb olunan soxslorin say1 beynolxalq cinayst mithakima orqanlari
ilo miiqayisada ¢ox vaxt dovlotdaxili mehkamalords daha ¢ox olur.

Miiasir dévrdo miiharibs cinayatlorino gors beynolxalq hiiquqi mosuliyyat
mosolosi  beynolxalq cinayat odalotinin osas problemlorindon biri olaraq
qalmaqdadir. Bu baximdan miiharibs cinayatlorinin toqibi vo masuliyyat
mexanizmlorinin somarsliliyi ham beynolxalg, hom do dovlstdaxili hiiquq
miistovisindo ayrica ohomiyyat kosb edir [2, s. 88]. Beynolxalq tribunal vo
mohkomolor simvolik ¢okisinag, siyasi goriiniirliigiine vo hiiquqi niifuzuna goro
ictimai vo akademik miizakirodo daha ¢ox diqgoat ¢okso do, praktiki toqib yiikil
oksar hallarda milli mohkoms va prokurorluq institutlarinin iizerine diisiir. Bu
monada beynalxalq cinayst odalotinin real islokliyi yalmiz Haaqa vo diger
beynalxalq mohkoms mokanlar1 ilo deyil, hom do milli hiiquq sistemlorinin
institusional hazirligi, cinayat-prosessual imkanlar1 vo siibut toplama qabiliyyati
ilo Slgiiliir [8, s. 49-55]. Mohz buna gora dovlstdaxili mithakimonin beynolxalq
cinayat adalsti sistemindoki yeri ayrica nazori v praktik tohlil tolob edir.

Miixtalif dovlotlorin tocriibasi gostarir ki, miiharibs cinayatlori va insanliq
aleyhina cinayatlarin toqibi ii¢lin vahid model mévcud deyil, bazi dlkalar xiisusi
miihariba cinayatlori palatalar1 yaradir, bozilori prokurorluq soviyyasinda
ixtisaslagmig bolmolor formalasdirir, digorlori iso universal yurisdiksiya vo ya
eksteritorial cinayat toqibi mexanizmlorina iistiinliik verirlor.

Beynolxalq cinayat adalstinin institusional inkisafi yalniz coza mexanizmlori
ilo deyil, hom do kecid odaloti vo post-miinaqiso comiyyatlorinin hiiquqi
transformasiyast ilo six baglidir. Bu kontekstds beynolxalq tribunal vo milli
mohkamalarin faaliyyeti yalniz cinayst mosuliyystinin miisyyonlasdirilmasi ilo

72



Olovsat Allahverdiyev. Miihariba cinayatlorina gors beynalxalq cinayot mosuliyyeti: dovlotdaxili vo
beynoalxalq yurisdiksiyalarin qarsiliql nisbati/ Azarbaycan Hiiquq Jurnali. 2026 (Nel), s. 71-84
DOI: 10.61638/JJHU3686

mohdudlagmir, eyni zamanda hiiquqi hesabatliliq, tarixi hoqigotin
miioyyanlogdirilmasi vo institusional yenilonma prosesine tohfo verir. Miasir
elmi odabiyyatda bu yanagma beynolxalq cinayat hiiququ ile transformativ odalat
arasinda olaqgo kimi izah olunur vo beynslxalq cinayst mithakimosinin daha genis
sosial-hliquqi funksiyasini ortaya qoyur [18, s. 12; 23, s. 119].

Aragdirmanin moaqgsadi beynalxalq cinayet adalati sisteminde dovlotdaxili
mexanizmlarin rolunu hiiquqi-siyasi va institusional miistovide qiymatlondirmak,
xiisusilo tamamlama strategiyasit vo komplementarliq prinsipi fonunda milli
yurisdiksiyalarin artan funksional shomiyyatini gostoarmakdir [23, s. 116—119].

1I.  Dévliatdaxili miihakimanin institusional giiclonmasi
va tamamlama strategiyasi

Dovlotdaxili mohkomaolorin rolunun institusional baximdan giiclonmosindo
osas marhalalordon biri ad hoc tribunal sisteminin tadricon tamamlanmasi vo
beynoalxalq odalstin “morkozsizlogsmasi” olmusdur. Bu prosesin hiiquqi mantiqi
ondan ibarat idi ki, beynalxalq tribunal mexanizmlari on yiiksok saviyyali siyasi
va harbi rohbarlorin masuliyyati izerinds fokuslansin, daha genis taqib sahasi isa
milli yurisdiksiyalar torafindon dasisin.

Ad hoc tribunallarin foaliyystinin yekunlasdirilmast prosesi BMT
Tohliikasizlik Surasinin qobul etdiyi Tamamlama Strategiyas: g¢arcivosindo
sistemli xarakter almigdir. Xiisusilo Tohliikasizlik Surasinin 28 avqust 2003-cii il
tarixli 1503 (2003) sayli gotnamesi ke¢mis Yuqoslaviya vo Ruanda iizra
beynolxalq tribunallarin tamamlama strategiyalarini dostoklomis vo aragsdirmalarin,
birinci instansiya mohkoma proseslorinin vo tribunalin {imumi faaliyyatinin
morhololi sokildo basa catdirilmasi {igiin konkret miiddotlor miioyyon etmisdir
[21]. Daha sonra 1534 (2004) sayli gotnamo ¢orgivasindo tribunal islorinin,
xiisusilo orta va agag1 saviyyali togsirlondirilon soxslarlo bagli islorin solahiyyatli
milli yurisdiksiyalara 6tiiriilmasinin zaruriliyi xiisusi olaraq vurgulanmigdir [22].
Belolikla, tamamlama strategiyasi yalniz beynoalxalq tribunal foaliyyatinin vaxt
baximimdan mshdudlasdirilmas1 mexanizmi deyil, hom ds beynalxalq cinaystlorin
togibindo milli mohkoms sistemlorinin rolunun artirilmasina yonolmis institusional
kecid mexanizmi kimi ¢ixis etmisdir.

Yeri golmigkon, miihariba cinayatlorinin beynolxalg-hiiqugi baximdan
tosbitina goldikdos, Niirnberq Tribunali Nizamnamasini xiisusilo vurgulamaq
yering diisordi [4 s. 99]. II Diinya miiharibasindoen sonra yaradilmig Niirnberq
Tribunali beynalxalq hiiququn inkisafina shamiyyatli tesir gostormisdir. Belo ki,
miihariba cinayotlori toroatmis soxslorin tarixds ilk dofs olaraq beynslxalq
mohkomo orqani torofindon miihakimo olunmasi vo cozalandirilmast hom
beynolxalq hiiququn inkisafina tokan verdi, hom do fordi beynslxalq hiiququn
subyekti soviyyasino qaldirdi [1, s. 36]. Bundan sonra Ruanda Tribunal
Nizamnamasinin 4-cli maddesindo miiharibs cinaystlori Cenevra Konvensiyalari
ticlin imumi 3-cii maddonin vo II ©lave Protokolun pozuntular1 kontekstindo
nazordon kegirilmisdir [4, s. 100].
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Beloliklo, beynolxalq tribunal modelindon ¢oxsoviyyali vo funksional
bolgiiys asaslanan icra modelino kegid hom ad hoc tribunallarin irsi, hom do Roma
Statutunun komplementarliq folsofasi ilo uygunlagdi [7, s. 266-268]. Bu
transformasiya yalniz islorin otiirilmosi ilo mohdudlagmirdi, oksino, o, milli
mohkama va prokurorluq organlariin ixtisaslagmasi, beynalxalq cinayat hiiquq
normalarinin daxili hiiquqa gotirilmasi va keg¢id odalotinin daxili soviyyoada
davamli mexanizmo c¢evrilmasi ilo miisayiot olunurdu. Komplementarligin
praktik monas1 da mohz budur, beynslxalq mexanizm daimi va asas forum deyil,
subsidiar nozarot vo tamamlayici miidaxilo formasidir. Bu baximdan milli
sistemlorin giliclonmasi beynolxalq cinayat odalotinin zosiflomasi deyil, aksine,
onun dorinlogmasi kimi anlagilmalidir [12, s. 19- 23].

Roma Statutu ¢orgivosindo formalasmis komplementarlig mexanizmi do
mohz bu funksional bolgii modelini hiiquqi soviyyads tosbit edir. Beynalxalq
Cinayot Mohkomasinin yurisdiksiya sistemi dovlstlorin asas mosuliyyatini
saxlayaraq yalniz milli mohkomolorin miivafiq istintaq vo miihakimeni haqiqi
sokildo hoyata kegirmok istomodiyi vo ya bunu effektiv sokildo hoyata kegiro
bilmadiyi hallarda miidaxilo etmosini nozordo tutur. Bu yanagsma Roma
Statutunun 17-ci maddesinda 6z hiiquqi ifadasini tapir vo beynalxalq mohkomonin
milli cinayat yurisdiksiyalarin1 ovaz edon deyil, onlari tamamlayan mexanizm
kimi ¢ixis etdiyini tosdigloyir. Beloaliklo, komplementarliq beynoslxalq vo milli
yurisdiksiyalar arasinda balansli vo coxsoviyyeli cinayst odalsti modelinin
formalagmasina xidmat edir [9, s. 45- 48].

Xiisusilo geyd olunmalidir ki, Beynolxalq Cinayst Moahkomasinin
yaradilmasi eyni zamanda boylik xobardaredici funksiyalar yerina yetirir. Artiq
istirak¢1 dovlotlorin votondaglart toradilmis beynolxalq cinayatloro gors soxslorin
mithakima olunacaginin realligini hiss edacok, beynolxalq humanitar hiiquq
normalarinin yerina yetirilmasina daha masuliyyatlo yanagsacaqlar [6, s. 446].

1II. Almaniya niimunasi va universal yurisdiksiya

Bu sualin on inandirici cavablarindan biri Almaniya tocriibasinds miisahido
olunur. Almaniyanin beynslxalq cinayatlori milli hiiquqa sistemli gokilds daxil
edon Beynolxalq Cinayatloro Qars1 Macallosi (Volkerstrafgesetzbuch — VStGB)
universal yurisdiksiyan1 abstrakt prinsipdon praktik totbiq mexanizmina
cevirmigdir. Bu qanunvericilik modeli gostorir ki, dovlot beynslxalq cinayatlori
yalniz beynalxalq tribunallarin solahiyyast dairasing aid olan hadisaler kimi deyil,
hom do milli hiiquq sistemindo ayrica maddi hiiquq normalar1 vo prosessual
mexanizmlorlo tonzimlonon cinaystlor kimi qobul edo bilor. Basqa sozlo,
Almaniya modeli beynolxalq hiiququn milli hiiquga inteqrasiyasinin sadoca
deklarativ xarakter dasimadigini, onun real istintaq vo mohkomo praktikasina
cevrilo bildiyini niimayis etdirir. Bu yanagsma ham beynalxalq hiiququn milli
hiiquga uygunlasdirilmasi, hom do cozasizligla miibarizodo real alternativ
platformanin yaradilmasi baximindan miihiim shomiyyat dasiyir [11, s. 59-65].
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Almaniya modelinin giicli yalniz normativ inkorporasiya ilo mohdudlagmur;
onun effektivliyi eyni zamanda qurulan institusional mexanizmlorlo baglidir.
Federal Bas Prokurorlugun universal yurisdiksiya cor¢ivosindo aparilan islori
prioritetlogsdirmok, homginin “struktur istintaq” adlanan ilkin aragdirma
mexanizmlorini hoyata kecirmok solahiyyati bu sistemin asas dayaqlarindan biridir.
Struktur istintaqlar konkret togsirlondirilon soxsdon asili olmayaraq miioyyon
miinaqiga vo ya kontekstdo bas vermis beynoalxalq cinayatlorin sanadlogdirilmasing
imkan yaradir. Bunun naticasinds golocokds ortaya ¢ixacaq siibhalilor barade
siibut bazasmin ovvalcadon hazirlanmast miimkiin olur. Eyni zamanda
Almaniyada beynolxalq cinayatlor iizro ixtisaslasmis prokuror bdlmalorinin
yaradilmast vo federal soviyyodo morkozlogdirilmis istintaq imkanlarinin
movecudlugu universal yurisdiksiyanin tesadiifi vo epizodik totbiqini deyil,
pesokar vo davamli hiiquqi foaliyyato ¢evrilmasini tomin edir. Bu model hom do
gostarir ki, universal yurisdiksiya avtomatik vo mocburi mexanizm kimi deyil,
hiiquqi vo siyasi balansi qoruyan diskresion (secim azadligi) solahiyyotlor
car¢ivasindo hoyata kegcirilir. Belo yanasma milli mohkomalorin beynalxalq
cinayatlorin aragdirilmasinda tosadiifi vo ya yalniz simvolik aktor olmadigini,
oksing, beynolxalq adalat sisteminin miihiim vo funksional elementing ¢gevrildiyini
ortaya qoyur.

Almaniya tacriibasi natica etibarilo gostarir ki, dovlatlar beynolxalq cinayatlorin
togibinde yalniz beynslxalq mohkomolora glivonmoklo kifayatlonmomali, eyni
zamanda milli hiiquq sistemlorini bu cinaystlorin effektiv sokildo arasdiriimasi vo
mithakimosi {i¢lin uygunlasdirmalidirlar. Bu yanasma beynolxalq cinayot
hiiququnun subsidiarliq vo tamamlayiciliq prinsiplorine do uygun golir vo milli
mohkamalorin qlobal cozasizligla miibarizade miithiim rol oynaya bilacayini
tasdiqlayir.

1V. Almaniya mahkama tacriibasinds Ofqanistan
va Suriya konteksti iizra presedentlar

Almaniyanin tacriibasi bu baximdan xiisusilo ohomiyyastlidir. Almaniya
mohkomalori universal yurisdiksiya prinsipina osaslanaraq Suriya orazisinda
toradilmis beynalxalq cinayatlorin toqibini hayata kegirmisdir. Bu istigamatds on
miihiim presedentlordon biri Koblenz Ali Regional Mahkomasinin “Prosecutor v.
Eyad Al-Gharib” isidir. 24 fevral 2021-ci il tarixli, 1 StE 3/21, 3 BJs 9/19-4
nomrali qorarla mohkomo Suriyanin Bas Kosfiyyat Idarasinin kegmis omokdast
Eyad Al-Gharibi insanliq sleyhins cinayatlors yardim etmokds togsirli bilmis vo
onu 4 il 6 ay miiddotino azadligdan mohrum etmisdir. Is iizro togsirlondirilon
soxsin Suriyada torodilmis omollorine gore Almaniya mohkomaosinin
yurisdiksiyasinin mdvcudlugu universal yurisdiksiya prinsipinin totbiginin
konkret niimunasi olmusdur [23, s. 460—463].

Eyni proses ¢orgivasindo digar togsirlondirilon soxs Anwar R. ilo bagh is
ayrica icraata ayrilmig vo 13 yanvar 2022-ci ildo Koblenz Ali Regional
Mohkomasi torofindon hokm ¢ixarilmigdir. Anwar R. Suriyanin Domosq
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sohoarinds yerlogon “Al-Khatib” (Branch 251) adli kosfiyyat bolmosinds istintaq
sObasinin rohbari kimi faaliyyot gdstormigdir. Mahkoma onu insanliq oleyhino
cinayatlords, o ciimladon gatl, isgonca, agir azadligdan mshrum etms vo seksual
zorakiliq amallorinds tagsirli bilorok dmiirliik azadligdan mahrum etms cazasina
mohkum etmisdir. Bu is universal yurisdiksiyanin dovlat erazisindon konarda va
hamin dovlotin votondaglart torafindon toradilmis beynolxalq cinayatlorin milli
mahkamalar torafinden toqibine imkan verdiyini gostoran mithiim presedentdir.

Suriya iizro Almaniya tocriibasinin digor miihiim xiisusiyysti ondan
ibarotdir ki, bu mohkoma proseslori ayri-ayri cinayet islori ilo mahdudlagmamas,
Almaniya Federal Bas Prokurorlugunun struktur xarakterli arasdirmalari ils do
dastoklonmisdir. 2011-ci ildon Suriya rejiminin torotdiyi iddia olunan insanliq
sleyhino cinayatlor vo miihariba cinayatlori, habelo ISID vo digar silahli qruplarin
toratdiyi beynolxalq cinayatlor iizro belo aragsdirmalar aparilmigdir. Bu yanasma
sonradan konkret soxslor barasinde cinayst toqibinin hayata kegirilmasi tigiin
stibutlarin, sahid ifadslorinin vo diger molumatlarin sistemli sokilds toplanmasina
imkan vermisdir.

Belo presedentlor dovletdaxili mohkomalorin beynoalxalq hiiququ yalniz
nazari soviyyada gobul etmadiyini, aksina, onu praktiki totbiq olunan hiiquqi
norma kimi iglok vaziyyato gotirdiyini niimayis etdirir.

Xiisusilo Almaniya mohkomolorinin qorarlarinda forqlondirme prinsipi,
miilki goxslorin qorunmasi, iggonco, qeyri-insani vo alcaldict roftar kimi
beynalxalq hiiququn asas kateqoriyalarimin milli hiiquq miihitinds konkret hiiquqi
meyarlar kimi totbiq olundugu aydin goriiniir. Bu kateqoriyalar yalniz abstrakt
beynalxalq hiiquq prinsiplori kimi deyil, cinayat torkibinin elementlorini miisyyon
edon vo mosuliyyotin miioyyonlogdirilmosino birbasa tosir edon normativ
meyarlar kimi istifads olunur.

Almaniya mohkomao tocriibasindo diqqot ¢okon digor mithiim mogam iso
apellyasiya instansiyasinin roludur. Apellyasiya nozarati yalniz prosessual
sohvlorin aradan qaldirilmasi ilo mohdudlagmir, yuxari instansiya mahkomalari
beynolxalq cinayastlorin hiiquqi torkib elementlorini daha sistemli sokildo izah edir
vo beloliklo presedent xarakterli hiiquqi yanagmalar formalasdirir. Bu proses
naticasinda beynalxalq humanitar hiiququn anlayislart milli mahkoma tocriibasinda
daha sabit vo prognozlagdirila bilen hiiquqi standartlara gevrilir.

Bununla da dévlotdaxili mehkamalor beynalxalq cinayst adalati sistemindo
yalniz yardimgi va ya ikinci doracoli mexanizm kimi ¢ixis etmirlor. 9ksing, onlarin
foaliyyoti beynolxalq cinayot hiiququnun totbigindo real vo funksional icra
platformasinin mévcud oldugunu gostarir. Belo presedentlor siibut edir ki, universal
yurisdiksiya ¢ar¢ivasinda foaliyyat gdstoron milli mehkomalor beynalxalq hiiququn
effektiv totbigindo miihiim rol oynayaraq cazasizligla miibarizads beynolxalq
tribunal sistemini tamamlayan institusional elements ¢evrilo bilir [20, s. 185].
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V. Universal yurisdiksiya: normativ giic
va siyasi-hiiquqi hassaslq (Bel¢ika niimunasi)

Belgika tocriibasi universal yurisdiksiyanin normativ iddiasi ilo onun
praktik-siyasi mohdudiyyetlori arasindaki ziddiyysti aydin gostorir. Universal
yurisdiksiya nozori olaraq elo cinayatloro totbiq edilir ki, bu omallor biitiin
beynolxalq birliys garst yonolmis xiisusilo agir hiiquq pozuntular1 hesab olunur
vo buna goro do onlarin toqibi istonilon dovlot torofindon hoyata kegirilo bilor,
lakin bu prinsipin konkret islords totbigi bir sira hiiquqi va siyasi ¢atinliklorle
miisayiat olunur. Xiisusilo dovlat vazifali soxslorinin immuniteti, yurisdiksiya ila
real alagonin mdvcudlugu, miimkiin diplomatik naticalor vo mahkama forumunun
secilmosi  kimi masalalor universal yurisdiksiyanin  praktik  totbiqgini
miirokkablogdirir. Bu baximdan Beynoalxalq ©dalot Mohkomasinin 14 fevral
2002-ci 1l tarixli Arrest Warrant of 11 April 2000 (Democratic Republic of the
Congo v. Belgium) isi xilisusi ochomiyyot dasiyir. Homin isdo Mohkomo vozifods
olan xarici islor nazirinin xarici dovlatin cinayat yurisdiksiyasindan immunitetini
Vo soxsi toxunulmazligini nozordon kegirmisdir.

Belgika vo gismon do Ispaniya tocriibasi gostorir ki, universal yurisdiksiya
cozasizligla miibarizods miithiim hiiquqi alot olsa da, onun praktik effektivliyi
yalniz hiiquqi osaslarla miioyyon olunmur vo ohomiyyatli dorocads siyasi
kontekstdon do asilidir. Xiisusilo dovlot vozifoli soxslorinin immuniteti,
togsirlondirilon soxslo forum dovlati arasinda real slagonin mdévcudlugu, eloco do
dovlatlorarast miinasibotlorde yarana bilocak gorginliklor bu mexanizmin tatbiq
dairasini mohdudlasdira bilor. Bu baximdan universal yurisdiksiya “sorhadsiz”
mexanizm kimi deyil, beynalxalq hiiququn diger struktur prinsiplari ilo qarsiliqlt
uygunluq vo balans ¢orcivesinds foaliyyst gdstoron hiiquqi institut kimi
qiymatlondirilmalidir [14, s. 120; 16, s. 319].

Bu kontekstdo Ispaniya mohkomo tocriibasi universal yurisdiksiyanin
praktik totbiqinin necs hoyata kecirildiyini gostoron miihiim niimunslordon
biridir. Ispaniyanmn tocriibosi universal yurisdiksiyanin totbigi baximindan
mithiim presedentlordon biridir. Argentina horbi diktaturast dovriindo, 1976—
1983-cii illords toradildiyi iddia olunan soyqirimi, terror va isgonco amallari ilo
bagl arasdirma Ispaniyanin Morkozi Istintaqg Mohkomasinin 5 sayli mohkomasinda
aparilmusdir. I {izro osas togsirlondirilon soxslorden biri Argentina harbi-doniz
qiivvalarinin ke¢mis zabiti Adolfo Francisco Scilingo olmusdur. Is 19/97 ndmrali
istintaq materiallar1 ¢orgivosinda arasdirilmis vo Ispaniya mohkomolorinin xarici
dovlst orazisindo toradilmis beynalxalq cinaystlore miinasibatds yurisdiksiyasi
mosolosi osas miibahiso predmetino ¢evrilmisdir [5, s.80]. Ispaniya Milli
Mohkomaosinin (Audiencia Nacional) Cinayat Palatasinin Plenumu 4 noyabr
1998-ci il tarixli qorar1 ilo Rollo de Apelacion 84/98, Seccion Tercera, Sumario
19/97, Juzgado Central de Instruccién 5 némrali Ispaniya mohkomolorinin homin
is {izro yurisdiksiyasmi tosdiq etmisdir. Mohkomo, xiisusilo, Ispaniya
qanunvericiliyinin 23-cii maddesinin 4-cii hissasinds nozords tutulmus universal
toqib prinsipino osaslanaraq, Argentina orazisindo toradilmis beynalxalq
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cinayatlorin Ispaniya mohkomolori torafindon arasdirilmasmin miimkiinliiyiinii
qabul etmisdir. Qararda 1948-ci il Soyqirim cinayetinin qarsisinin alinmasi vo
cozalandirilmas: haqqinda Konvensiyanin 6-c1 maddssinin digor dovlatlorin
universal yurisdiksiya totbiq etmosini istisna etmodiyi osaslandirilmigdir. Mohkomo
homginin qeyd etmisdir ki, ispaniya mohkomolarinin bels islora baxmasi cinayatin
toradildiyi dovlatin suverenliyine miidaxilo kimi qiymotlondirilo bilmaz; bu,
beynolxalq cinayatlora miinasibatdos Ispaniyanm 6z milli yurisdiksiyasini hoyata
kegirmasi kimi qobul edilmalidir. Qorarda universal yurisdiksiyanin tatbiqine
Ispaniyanin daxili ganunvericiliyinds hiiquqi osas verildiyi vo Argentina hadisalori
{izra coxsayl Ispaniya vatandaslarmin zarar¢okon olmasi da Ispaniyanin bu iso
hiiquqi maragini giiclondiron amillordon biri kimi nozors alinmigdir.

Bu presedent universal yurisdiksiyanin milli mahkomalar torafindon praktik
sokilda totbiqinin miithiim niimunasidir. Eyni zamanda, is gosterir ki, beynalxalq
cinayatlarin toradildiyi dovlotin milli hiiqug-miihafize vo mohkomo mexanizmlarinin
somarali foaliyyot gdstormodiyi vo ya cinayat toqibinin hoyata kecirilmodiyi
hallarda digor dovlstlorin milli mshkomalari miioyyen hiiquqi sertlor daxilinda
homin cinayatlorin taqibindo rol oynaya bilor. Bununla belo, universal
yurisdiksiyanin totbiqi milli vo beynolxalq yurisdiksiyalar arasindaki qarsiliqlt
miinasibat, subsidiarliq vo miivafiq dovlatin cinayat toqibi imkanlari ilo birlikds
qiymatlondirilmalidir.

Xiisusilo Avropa Ittifagt mokaninda universal yurisdiksiyanin totbigi
masalasi tokco milli hiiquq normalart ilo deyil, hom do dovlstlorarast hiiquqi
omokdasliq mexanizmlori ilo six baghdir. Son illords aparilan arasdirmalar
gostorir ki, Avropa dovlotlori beynolxalq cinayatlorin toqibinds universal
yurisdiksiya prinsipini totbiq edorkon hom hiiquqi koordinasiyanin, hom da
prosessual amokdagliq mexanizmlorinin giiclondirilmasine ehtiyac duyurlar. Bu
baximdan Avropa Ittifaqi soviyyesinds universal yurisdiksiyanim totbiqi ilo bagh
institusional harmonizasiya togobbiislori xilisusi ohomiyyot kosb edir vo iizv
dovlstlor arasinda molumat miibadilesi, siibutlarin toplanmasi vo istintaq
foaliyyatinin olagolondirilmoasi kimi saholordo omokdasligin genislondirilmosini
nazards tutur [10, s. 21-27]. Eyni zamanda universal yurisdiksiyanin praktik
totbiqi yalniz Avropa dovlotlorinin tocriibasi ilo mohdudlasmir. Beynolxalq
cinayatlorin toqibinde miixtolif regionlarda forqli institusional modellor
formalasmigdir. Masolon, Sierra Leone tocriibosi beynolxalq, hibrid vo milli
mexanizmlorin bir-birini tamamlayan funksional bolgii osasinda foaliyyat gostora
bildiyini niimayis etdiron mithiim niimunslordon biridir. 2002-ci ildo yaradilmis
Sierra Leone {izro Xiisusi Mohkomo osason 6lkadoki silahli miinaqise zamani
beynalxalq humanitar hiiququn ciddi pozuntularina gors “on bdyiik mosuliyyat
dasiyan” soxslorin miihakimosino yonalmisdi. Bununla yanasi, Sierra Leone-nin
milli mohkamalori daha genis miqyasda téradilmis cinayatlorin aragdiriimasi va
toqibi liclin asas milli hiiquqi platforma olaraq qalirdi. Eyni dovrde faaliyyat
gostoron Hoqiqoat vo Barisiq Komissiyasi iso cinayot mosuliyyatinin miioyyen
edilmosindon forqli olaraq, miinaqiso dovriindo bas vermis agir hiiquq
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pozuntularinin sonadlosdirilmasi, qurbanlarin tocriibslorinin izo ¢ixarilmasi vo
comiyyatin barisiq prosesing hazirlanmasi funksiyasini yerina yetirirdi. Beloliklo,
Sierra Leone modelinda cinayat toqibi, fordi masuliyyatin miioyyanlosdirilmasi
vo hoqiqgetin 1izo ¢ixarilmasi miixtolif institusional mexanizmlor arasinda
bolisdiiriilmiisdii. Bu mexanizmlor arasinda tam institusional eynilik mévcud
olmasa da, onlarin paralel faaliyyati kecid adalotinin miixtalif magsadlorinin eyni
hiiquqi-siyasi ¢ar¢ivads hayata kegirilmasing imkan vermisdir. Bu tocriibanin osas
ohomiyyati ondan ibaratdir ki, beynslxalq vo ya hibrid mehkomonin mévcudlugu
milli yurisdiksiyanin shomiyyatini aradan qaldirmir; oksine, agir beynalxalq
cinayatlorin secilmis kateqoriyalarinin beynalxalq vo ya hibrid soviyyads toqibi
ilo daha genis hiiquqi vo institusional naticalorin milli mexanizmlar vasitasilo
davam etdirilmasi arasinda funksional olaqe yaradir. Bu baximdan Sierra Leone
tocriibosi beynolxalq cinayot odalotinin yalniz bir mohkomo modeli iizorindo
deyil, miixtolif mexanizmlorin solahiyyst vo mogsadlorinin forqlondirilmasi
osasinda qurula bilacayini gostorir [19, s. 14-20].

VI Apellyasiya nazarati va hiiquqi standartlasdirma

Dovlotdaxili mohkamalorin beynolxalq cinayatlorin toqibinde rolunu
qiymatlondirarkan apellyasiya instansiyalarinin funksiyasi ayrica vurgulanmalidir.
Beynolxalq cinayat hiiququnun totbiqi cox vaxt miirokkob hiiquqi vo faktiki
masalalarin eyni zamanda qiymatlondirilmasini talob edir. Bels iglords beynalxalq
humanitar hiiququn prinsiplori, milli cinayst hiiququ normalar1 va cinayat-
prosessual qaydalar paralel sokildo totbiq olunur. Bu sobobdon apellyasiya
instansiyalarimin foaliyyati yalniz prosessual sohvlorin aradan qaldirilmasi ilo
mohdudlagmur, oksing, apellyasiya nozarati hiiquqi standartlarin formalagdirilmasi
vo mohkoma tocriibasinin sistemlosdirilmosi baximindan miihiim rol oynayir.
Yuxar1 instansiya mohkomalori agagi instansiya gorarlarinin hiiquqi osaslarini
tohlil edarak beynalxalq cinayatlorin torkib elementlorinin daha aydin ve ardicil
sokildo miioyyan edilmasina tohfs verir. Bu proses beynalxalq cinayat hiiququnun
milli hiiquq sistemlori daxilindo daha sabit vo proqnozlasdirila bilon gokilda
totbiqine imkan yaradir. Eyni zamanda apellyasiya instansiyalarinin qorarlari
golocok mohkomo tocriibasi iiclin presedent xarakteri dasityaraq hiiquqi
interpretasiyanin vahid istiqgamotds inkisafina sorait yaradir. Bu, xiisusilo
beynalxalq humanitar hiiququn asas kateqoriyalarinin, miilki soxslorin qorunmasi,
forqlondirma prinsipi vo geyri-insani roftar qadagasi kimi normalarin totbiqi
zamani daha aydin goriiniir. Almaniya mohkoma tacriibasi gostarir ki, apellyasiya
instansiyalar1 beynalxalq cinayatlorin hiiquqi tdvsifinde milli hiiquqi terminologiya
ilo beynalxalq hiiquq anlayislar1 arasinda balans yaratmaga calisir. Bels yanagma
hom hiiquqi doktrinanin inkisafina, hom do mohkoms qgorarlarinin daha ardicil vo
osaslandirilmig olmasina xidmaot edir.

Natica etibarilo apellyasiya nozaroti beynalxalq cinayetlorin dovlstdaxili
soviyyada toqibinds hiiquqi sabitliyin va institusional etibarliligin tomin olunmasinin
mithiim elementlarindon birina ¢evrilir [7, s. 295; 17].
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VII. Natica

Aparilmis tohlil gosterir ki, miiasir beynoalxalq cinayet adalati sistemindo
dovlastdaxili mehkomolor beynalxalq cinayatlarin toqibinds getdikco daha miithiim
rol oynayir. Miixtalif 6lkolorin tocriibasi siibut edir ki, miiharibs cinayatlorinin vo
insanliq oleyhino cinayatlorin faktiki toqibi cox vaxt beynoalxalq tribunal
mexanizmlorindon daha genis sokildo milli mohkomao sistemlori torofindon hoyata
kegirilir. Dévlatdaxili mohkomalar institusional davamliliq, siibut bazasina daha
asan ¢ixis vo hiiqug-miihafizo orqanlar1 ilo koordinasiya baximindan praktik
istlinliiklora malikdir.

Universal yurisdiksiya cozasizligla miibarizodo miihiim normativ alst olsa
da, onun totbiqi hiiquqi vo siyasi mohdudiyystlorlo iizlogo bilir. Almaniya vo
Belgika tocriibosi gostorir ki, dovlot immuniteti, yurisdiksiya baglantis1 vo
diplomatik hassasliglar universal yurisdiksiyanin praktik totbigino tosir gdstoron
osas amillordendir. Bu iso beynolxalq cinayatlorin toqibinds hiiquqi prinsip ilo
siyasi realliq arasinda balansin qorunmasinin vacibliyini gosterir.

Eyni zamanda, BMT-nin tamamlama strategiyasi vo ad hoc tribunal
mexanizmlorinin morhoaloli sokildo faaliyystini yekunlasdirmasi beynalxalq
cinayot odalotinin struktur transformasiyasina sobob olmusdur. Bu proses
naticosinda milli mahkomalorin institusional rolu daha da giiclonmis va beynalxalq
cinayatlarin togibinds onlarin funksional shomiyyati artmigdir.

Belolikla, komplementarliq prinsipi beynolxalq cinayst odalstinin
coxsoviyyali modelini tasbit edir: beynolxalq mexanizmlor subsidiar funksiyani
yerino yetirir, 9sas mosuliyyot iso dovlotlorin iizorino diisiir. Bu baximdan
beynalxalq cinayat adalstinin effektivliyi boyiik 6l¢iide milli hilquq sistemlorinin
institusional potensialindan vo beynolxalq hiiquq normalarini totbiq etmok
qabiliyyatindan asilidir.
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INTERNATIONAL CRIMINAL RESPONSIBILITY FOR WAR
CRIMES: THE CORRELATION BETWEEN DOMESTIC AND
INTERNATIONAL JURISDICTIONS

ALOVSAT ALLAHVERDIYEV*

Abstract

The article provides a comprehensive analysis of the interaction between
domestic and international jurisdictions in the prosecution of war crimes from
legal, institutional, and practical perspectives. The main objective of the research
is to identify the growing role of national courts and law enforcement institutions
within the international criminal justice system and to assess this role particularly
in the context of the United Nations Security Council’s completion strategy and
the principle of complementarity, which constitutes one of the fundamental
principles underlying the functioning of the International Criminal Court. The
article demonstrates that although international tribunals and courts possess
significant symbolic and normative importance in terms of the development of
international law, the establishment of legal standards, and the fight against
impunity, the actual burden of prosecuting war crimes and other international
crimes in practice often falls upon domestic judicial systems. In this regard, the
activities of national courts represent one of the key mechanisms for ensuring the
effectiveness of international criminal justice. Within the framework of the
research, particular attention is paid to the gradual completion of the activities
of ad hoc international tribunals and the transfer of unresolved cases to national
Jurisdictions. In this context, it is argued that the completion strategy adopted by
the United Nations Security Council was not merely a technical mechanism aimed
at finalizing the work of international tribunals, but also a political and legal
framework designed to strengthen national judicial and prosecutorial institutions
and to enhance their institutional capacity in the investigation and prosecution of
international crimes. The main part of the article analyzes the experience of
Germany as one of the most systematic and effective examples of the domestic
prosecution of international crimes based on the principle of universal
jurisdiction and Germany’s Code of Crimes against International Law
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(Volkerstrafgesetzbuch — VStGB). The examination of precedents related to
Afghanistan and Syria demonstrates that German courts have developed an
effective and practical model by harmonizing the principles of international
humanitarian law and international criminal law with national procedural
mechanisms in the assessment of facts, evaluation of evidence, and legal
qualification of crimes. The example of Belgium, in turn, illustrates a different
approach to the application of the principle of universal jurisdiction and
highlights the balance between the normative strength of this principle and its
legal and political limitations. This experience shows that the prosecution of
international crimes at the national level is closely linked not only to legal
considerations but also to political and diplomatic factors. In conclusion, the
analysis demonstrates that within the framework of the principle of
complementarity, domestic courts have increasingly become the primary,
sustainable, and institutionally stable mechanism for the investigation and
prosecution of international crimes within the international criminal justice
system. This indicates that strengthening cooperation and coordination between
international and national legal systems plays a crucial role in ensuring the
effectiveness of international criminal justice.

Keywords: War crimes, domestic jurisdiction, universal jurisdiction,
complementarity principle, completion strategy, international tribunals, International
Criminal Court, immunity, appellate review.
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desmenvrocmu Medxcoynapoonozo yeonosnozo cyoa. Ommeuaemcs, 4mo, HeCMOmpst
HA 3HAYUMENbHOE HOPMAMUBHOE U CUMBOIUYECKOe 3HAYEHUE MENHCOYHAPOOHBIX
mpubyHanoe u cyoos Ol pa3sumusi MedNCOYHAPOOHO20 npasa U 00pbdvl ¢
Oe3HaKa3aHHOCMbIO, (pakmuyeckas Haspy3Ka no NPecie008aHUI0 80CHHLIX U OPYeUX
MENCOYHAPOOHBIX — NpecmynjieHuil 6  OONbUUHCIBE — CyYdes — JONCUMCS  Ha
HAYUOHATbHbIE CYOeOHble cucmembvl. B smom KoOHmexkcme HAyuoHaibHule CYObl
BLICMYNAIOM  OOHUM U3 KIIOUEBbIX MEXAHUBMO8 obecneueHus 3pghexmuernocmu
MeACOYHAPOOHO20 Y20NI06H020 NPaBocyoust. OmoeibHO PAcCMampusaemcs npoyecc
noomanuoeo 3asepuierusi oesmenvHocmu ad hoc mexcoyHapooHvix mpuOyHaio8 u
nepeoayu HepaccmMompeHHblx 0ell HayuoHAaIbHbIM topucoukyusm. QbocHosvieaemcs,
umo cmpamezusi 3a8eputenusi oesmenvrhocmu, npunamas Cosemom bBezonacnocmu
OOH, sensanace He MONLKO MEXHUYECKUM MEXAHUIMOM NpeKpaujerus padomol
MpUOYHAN08, HO U NOIUMUKO-NPABOBOL PAMKOU, HANPAGIEHHOU HA YKpenieHue
HAYUOHATbHBIX ~ CYOEOHbIX U  NPOKYPOPCKUX —UHCMUMYMOS U NOGbIULEHUE UX
NOMEHYUAIa 6 paccie008aHul U npecie008aHul MeXCOYHAPOOHbIX NPeCmynIeHUl.
Ocoboe snumanue yoensiemcs onvimy I epmanuu Kak 00HO20 U3 HauboIee CUCMEMHbIX
nPUMEPO8 NPecie008aHUs MEHCOVHAPOOHBIX NPECMYNACHUL HA HAYUOHATLHOM YPOBHE
Ha ocHose YHugepcanvHol topucoukyuu u Koodexca [epmanuu o npecmynienusix
npomue mexncoyHapoonozo npasa — Volkerstrafgesetzbuch (VStGB). Ananuz oen,
ceazannvix ¢ Ageanucmanom u Cupueil, nokasvigaem, 4mo 2epMAaHcKue Ccyobl
chopmuposany  npaKMuuecKylo  MOO0eib  HPUMEHEHUS  MeNCOYHAPOOHO20
SYMAHUMAPHO2O U MENCOYHAPOOHO2O Y20N08HO20 NPABA 6 PAMKAX HAYUOHATbHbIX
npoYeccyaibHbIX MEXAHU3MO8 NPU OyeHKe paKmos, 00Ka3amenrbCmes u I0puoUecKoll
keanugukayuu npecmynienuil. I[lpumep benveuu oemoHcmpupyem uHoOU no0xXo0 K
VHUBEPCANbHOU IOPUCOUKYUU U NO3B0ISEN BbIABUMb DATIAHC MENCOY €€ HOPMAMUBHOLUL
CUTOU U NPABOBLIMU U  NOJAUMUHECKUMU — OcpaHudeHusmy. Jlauuelli  onvim
ceudemenbcmeyem O MeCHOU B3aUMOCBI3U  NPeCie008aAHUsL  MENHCOYHAPOOHBIX
npecmynienull ¢ npagosviMU, NOIUMUYECKUMU U OUNTOMamudeckumu akmopamu. B
3aK0UeHue 0elaemcs 8b1800 0 MOM, YMO 8 PAMKAX NPUHYUNA KOMNIEMEHMAPHOCMU
HAYUOHAbHBIE CYObl NOCMENEHHO NPESPAYAIONICsl 8 OCHOBHOU U UHCTUMYYUOHALHO
VCMOUYUBHIL  MEXAHUSM — PACCIE008aHUSL U NPECIe008AHUSL  MENHCOYHAPOOHBIX
npecmynienuil. B cesa3u ¢ smum ycuienue compyoHutecmsa u KOOPOUHAYUU MeHcOy
MENCOYHAPOOHBIMU U HAYUOHATILHLIMU NPABOGLIMU CUCEMAMU UMeem KIHUYeoe
3Hauenue OISl NOBbIMEHUs IPpekmusHocmu  MeAHCOYHAPOOHO20 — Y20NI08HO2O0
npasocyous.

KnawoueBble cii0Ba: 6oenHble npecmynieHus, G6HYmMpueocyOapCmeeHHas
IOPUCOUKYUSL,  YHUBEPCATbHASL  IOPUCOUKYUS, — NPUHYUN — KOMNJIeMEHMAPHOCIU,
cmpamezust 3a8epuLetUst, MeICOYHapoOHblil mpubdyHa, Mescoynapoonvlil y20a06HbIll
Cy0, UMMYHUmMem, aneiIsIYUOHHbIN KOHMPOJb.
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THE LEGAL AUTHORITY OF UN SECURITY COUNCIL COUNTER-
TERRORISM RESOLUTIONS: NORMATIVE FOUNDATIONS AND
INSTITUTIONAL CONSTRAINTS

HAFIZ MUSAYEV*

Abstract

The expansion of the United Nations Security Council’s role in counter-
terrorism has generated significant debate concerning the legal basis and limits
of its authority to impose binding obligations on Member States. This article
studies the normative foundations of Security Council counter-terrorism
resolutions adopted under Chapter VII of the UN Charter and examines the
institutional constraints that affect their implementation. The purpose of the
research is to clarify the doctrinal grounds on which the Council generates
compulsory obligations of general scope and to assess their position within the
structure of international law. The object of the study is the body of Chapter VII
resolutions addressing terrorism, with particular attention to their binding force,
quasi-legislative characteristics, and monitoring mechanisms. The methodology
is based on doctrinal interpretation of the UN Charter (notably Articles 39, 25,
and 103), systematic analysis of relevant resolutions, and review of judicial
practice, including advisory opinions and regional human rights jurisprudence.
The findings indicate that the Security Council’s counter-terrorism authority is
legally robust in its formal Charter foundation, enabling the creation of binding
norms applicable to all Member States. However, its practical effectiveness is
limited by decentralized implementation, sovereignty-based discretion,
monitoring structures lacking coercive powers, and constitutional review within
domestic and regional legal systems. The study concludes that the Security
Council occupies a central but structurally constrained position within the
contemporary international legal order.

Keywords: UN Charter, Security Council, Chapter VII, counter-terrorism,
binding obligations, sovereignty, monitoring mechanisms.

L. Introduction
The legal architecture of the United Nations counter-terrorism regime has
undergone a profound transformation since the early twenty-first century,
particularly following the adoption of binding Security Council resolutions under
Chapter VII of the Charter [4]. While terrorism had long been addressed through
sectoral conventions and cooperative mechanisms, the post-2001 practice of the
Security Council introduced a qualitatively different mode of regulation: the
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imposition of general and compulsory obligations upon all Member States
without recourse to the traditional treaty-making process [17, p. 251-273].

This development raises questions that extend beyond policy effectiveness
and enter the domain of constitutional international law. Yet much of the existing
scholarship has focused either on political assessments of global counter-
terrorism or on human rights critiques of specific sanctions regimes, without
systematically clarifying the doctrinal foundations and legal limits of the Security
Council’s authority as a source of binding norm creation. Against this
background, the present study narrows the inquiry to a precise legal problem: on
what Charter-based grounds the Security Council is empowered to generate
binding counter-terrorism obligations of general scope, and how this authority is
situated within the broader structure of the international legal order.

The research question is therefore formulated as follows: does the Security
Council’s counter-terrorism practice under Chapter VII represent a legally
coherent exercise of enforcement power, or does it amount to an expanded, quasi-
legislative function whose normative status remains contested? To answer this
question, the analysis proceeds through doctrinal interpretation of the UN Charter
(in particular Articles 39, 25, and 103), systematic examination of relevant
Security Council resolutions, and critical engagement with judicial practice and
scholarly debate. This study therefore approaches the issue primarily through an
interpretation of the UN Charter and an analysis of institutional competence,
rather than through political critique. It contends that although the Security
Council’s counter-terrorism authority rests on a solid legal foundation within the
Charter framework, its practical operation remains limited by the decentralized
structure of international law and the constitutional autonomy of Member States.

1I. Normative Foundations of Security
Council Counter-Terrorism Authority
The question of how the United Nations responds to terrorism cannot be
adequately addressed without isolating the institutional locus in which binding
authority is concentrated. Although numerous conventions and strategic
documents have been adopted within the UN framework, it is the Security Council
that has assumed the central role in generating compulsory counter-terrorism
obligations. For this reason, the main analysis must be confined to the normative
foundations of the Council’s authority rather than extended to the broader
landscape of UN instruments. The problem under examination is thus narrowed
to a doctrinal inquiry: on what legal basis the Security Council is empowered to
impose binding counter-terrorism measures upon Member States, and how this
authority has been articulated through Chapter VII of the Charter.
1) Chapter VII Powers and Binding Legal Effect:
The legal authority of the Security Council to impose binding counter-
terrorism obligations derives primarily from its enforcement powers under
Chapter VII of the UN Charter. Article 39 of the Charter of the United Nations,
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adopted in 1945 at the San Francisco Conference as part of Chapter VII, was
designed to confer upon the Security Council the authority to determine the
existence of any “threat to the peace, breach of the peace, or act of aggression”
and to decide upon measures necessary to maintain or restore international peace
and security [25, art. 39-51]. The provision was intentionally drafted in broad and
flexible terms, without an exhaustive definition of what constitutes a “threat,” in
order to allow the Council to adapt to evolving forms of instability beyond
traditional inter-state war [27]. Although terrorism was not expressly contemplated
in 1945, the open-textured formulation of Article 39 enabled the Security Council,
particularly after the attacks of 11 September 2001, to classify international
terrorism as a threat to international peace and security and thereby activate
binding powers under Chapter VII [7]. The legal significance of this development
lies in the transformation of terrorism from a matter primarily addressed through
sectoral treaties and voluntary cooperation into an issue capable of triggering
compulsory obligations imposed on all Member States. Without Article 39, the
Security Council would lack the doctrinal gateway required to bring terrorism
within the enforcement framework of Chapter VII, and counter-terrorism efforts
at the UN level would remain confined to non-binding resolutions, fragmented
conventions, and consensual mechanisms lacking universal coercive force.

The legal distinction between Chapter VI and Chapter VII of the UN
Charter becomes decisive once the Security Council determines, under Article 39,
the existence of a threat to international peace and security [26, art. 39]. Under
Chapter VI, the Council is limited to recommending procedures or methods of
adjustment, and such recommendations do not create binding legal obligations for
Member States. By contrast, once Chapter VII is formally engaged, the Council
moves from advisory authority to enforcement competence, and its decisions
acquire compulsory character. This transition is anchored in Article 25 of the
Charter, which obliges Member States to “accept and carry out” the decisions of
the Security Council [23, art. 25]. Although Article 25 is not textually confined to
Chapter VII, its binding force has been most clearly operationalized in the context
of enforcement measures adopted under Chapter VII [14, p. 270-286]. In counter-
terrorism practice, Resolution 1373 (2001) illustrates this shift: adopted under
Chapter VII, it imposed mandatory obligations on all states to criminalize terrorist
financing, freeze assets, and enhance international cooperation [30]. The legal
consequence of this structure is that compliance is no longer dependent on consent
through treaty ratification but derives directly from Charter-based authority.

Resolution 1373 (2001), adopted under Chapter VII in the immediate
aftermath of the 11 September attacks, is widely regarded in legal scholarship as
a constitutional moment in the practice of the Security Council because it departed
from the traditional model of case-specific enforcement and instead imposed
general and abstract obligations on all Member States. Unlike earlier Chapter VII
resolutions that were tied to a particular territorial conflict or sanctions regime,
Resolution 1373 required states universally to criminalize the financing of
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terrorism, freeze assets of designated persons, deny safe haven, and enhance
international cooperation, without being linked to a single defined situation [2].
This normative generality has led many scholars to describe the resolution as
“quasi-legislative,” arguing that the Council effectively assumed a law-making
function beyond classical enforcement Powers [10]. The precedent was reinforced
by Resolution 1540 (2004), which similarly imposed binding obligations of
general scope concerning the non-proliferation of weapons of mass destruction to
non-state actors [33]. Judicial reactions, particularly in cases such as Kadi before
the Court of Justice of the European Union [5], further exposed the structural
implications of this shift: while the binding force of Chapter VII resolutions was
acknowledged, their implementation was subjected to fundamental rights review
at the regional level, thereby revealing tensions between global security
governance and constitutional legality [18, p. 1015-1024]. In doctrinal terms,
Resolution 1373 is therefore understood not merely as a counter-terrorism
instrument but as evidence of an expanded interpretative practice under Article
39 and Article 25, through which the Security Council has been perceived to move
closer to a centralized normative authority within the international legal system.

When the Security Council adopts counter-terrorism measures under
Chapter VII, the obligations imposed upon Member States acquire binding force
pursuant to Articles 25 and 103 of the Charter, yet their legal operation depends
on domestic incorporation. Resolutions such as 1373 (2001) require states to
criminalize the financing of terrorism, freeze funds and other financial assets of
designated persons, suppress support networks, and intensify international
judicial and law-enforcement cooperation. These duties are framed in mandatory
language (“shall”) and are not contingent upon treaty ratification; however, they
are not self-executing in most constitutional systems. As a result, compliance is
achieved through legislative and regulatory adaptation at the national level,
including amendments to criminal codes, banking supervision laws, and
procedural rules concerning asset freezing and extradition. This necessity of
incorporation situates Security Council decisions within domestic constitutional
hierarchies and raises questions regarding their normative rank. While Article 103
establishes the primacy of Charter obligations over conflicting treaty
commitments, the relationship between Security Council resolutions and
constitutional guarantees (particularly due process and property rights) has
generated litigation and doctrinal debate [20, p. 115-140].

Legal controversies surrounding asset-freezing measures adopted pursuant to
Security Council counter-terrorism resolutions have centered on the tension
between binding obligations under Chapter VII and the protection of fundamental
rights within domestic and regional legal orders. Resolution 1267 (1999) and its
successor regimes established targeted sanctions requiring Member States to freeze
the assets of individuals and entities listed by the Sanctions Committee, often
without prior notice or an opportunity to be heard [29]. This framework was
judicially scrutinized in the landmark Kadi and Al Barakaat cases before the Court
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of Justice of the European Union (Joined Cases C-402/05 P and C-415/05 P, 2008),
where the Court annulled the EU regulation implementing the Security Council
sanctions on the ground that it violated fundamental rights, including the right to
effective judicial protection and due process [6]. While acknowledging the binding
nature of Security Council resolutions under Article 25 of the UN Charter, the Court
held that implementation within the EU legal order must comply with constitutional
principles. Similar concerns were expressed by the European Court of Human
Rights in Nada v. Switzerland (2012), where restrictions linked to UN sanctions
were assessed in light of human rights guarantees [9]. These precedents
demonstrate that although asset-freezing measures derive their authority from
Chapter VII, their domestic and regional enforcement remains subject to judicial
review, thereby exposing structural limits in the centralized sanctions system and
prompting procedural reforms, including the establishment of the UN
Ombudsperson mechanism under Resolution 1904 (2009) [34].

2) The Quasi-Legislative Function Of the Security Council:

The classical function of the Security Council under the UN Charter has
traditionally been situational and reactive: measures adopted under Chapter VII
were historically connected to specific armed conflicts, territorial crises, or
identifiable threats involving particular states, such as the sanctions imposed on
Iraq in 1990 or those relating to the former Yugoslavia. In such contexts, the
Council operated as an enforcement body responding to a defined factual
situation. Resolutions 1373 (2001) and 1540 (2004), however, represented a
structural shift from this traditional model. Rather than addressing a specific
territorial dispute or a particular state, both resolutions imposed general and
abstract obligations upon all Member States, irrespective of their involvement in
a concrete conflict. Resolution 1373 required states universally to criminalize
terrorist financing and establish preventive regulatory frameworks [30], while
Resolution 1540 mandated domestic legal controls to prevent non-state actors
from acquiring weapons of mass destruction [33]. Through these instruments, the
Council moved beyond case-specific enforcement and articulated binding
standards of conduct of general application. This development blurred the
boundary between enforcement and legislation, as binding norms were created
without recourse to the consensual treaty-making process. Consequently, the
distinction between reactive enforcement and normative rule-making became
central to the doctrinal debate on whether the Security Council has assumed a
quasi-legislative role within the international legal order.

By imposing obligations that are not tied to a specific dispute or factual
situation but instead prescribe general standards of conduct, the Security Council
has departed from the traditional structure of international law formation
grounded in state consent. Under the classical treaty model, universal obligations
arise through negotiation, signature, and ratification, thereby reflecting the
express consent of states as required by the Vienna Convention on the Law of
Treaties (1969) [28]. In contrast, resolutions such as 1373 (2001) and 1540
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(2004), adopted under Chapter VII, have required all Member States to introduce
domestic criminal, regulatory, and enforcement measures irrespective of treaty
participation or individualized consent. This technique effectively bypasses the
consensual treaty mechanism and generates obligations directly through Charter-
based authority, relying on Articles 25 and 103 to ensure binding force and
normative primacy. Judicial and doctrinal reactions have highlighted the
implications of this shift: in Kadi (CJEU, 2008), while the binding nature of
Security Council resolutions was acknowledged, the Court emphasized that
implementation within a constitutional legal order remains subject to fundamental
rights review, thereby exposing the tension between centralized obligation-
creation and constitutional autonomy [3]. The chain is therefore clear: abstract
behavioral standards are imposed universally under Chapter VII; treaty consent is
structurally displaced, and binding effect is derived not from ratification but from
Charter membership itself, reshaping the mechanics of obligation formation in
international law.

The quasi-legislative practice of the Security Council cannot be assessed
without examining the structural effect of the veto mechanism under Article 27(3)
of the UN Charter, which conditions the adoption of substantive decisions on the
concurring votes of the five permanent members [24, art. 27]. Where resolutions
of general and abstract scope (particularly those adopted under Chapter VII)
generate binding obligations for all Member States, the veto operates not merely
as a procedural device but as a structural determinant of which norms enter the
international legal order. This concentration of normative gatekeeping authority
has contributed to doctrinal debate concerning the legal nature and systemic
legitimacy of such resolutions [21]. Although Articles 25 and 103 secure their
binding force and primacy over conflicting treaty obligations, their position
within the classical sources doctrine remains contested, as they do not fall neatly
within Article 38(1) of the Statute of the International Court of Justice [12, p.
125-134]. Judicial practice has both affirmed and qualified their authority: in the
Namibia Advisory Opinion (1971), the ICJ recognized that Security Council
decisions adopted within competence may create binding legal obligations [15],
while in Al-Dulimi and Montana Management Inc. v. Switzerland (ECtHR, Grand
Chamber, 2016), the European Court of Human Rights held that domestic courts
must ensure at least minimal judicial review when implementing UN sanctions,
even where Chapter VII obligations are involved [8]. The interaction between
veto-based norm production and subsequent judicial scrutiny thus underscores the
continuing controversy over whether Security Council resolutions constitute a
distinct normative category within international law or remain exceptional
enforcement measures whose systemic effects approach legislative authority.
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III. Institutional Constraints and
Implementation Limits

Even where the Security Council’s authority under Chapter VI is legally well
established, the effectiveness of counter-terrorism measures does not depend solely
on their formal binding force. The implementation of such resolutions unfolds
within a decentralized international system structured by state sovereignty, political
interests, and institutional limitations. As a result, the translation of abstract
obligations into uniform practice is neither automatic nor consistent.

1) Sovereignty, Political Selectivity, and Fragmentation:

Article 2(1) of the UN Charter affirms the sovereign equality of all Member
States, while Article 2(7) protects domestic jurisdiction by prohibiting the United
Nations from intervening in matters essentially within the internal affairs of states,
subject to the enforcement powers provided in Chapter VII [22]. This structural
design reflects a dual logic: sovereignty is preserved as a foundational principle
of the international order, yet it is not absolute where international peace and
security are at stake. When the Security Council determines, under Article 39, the
existence of a threat to international peace, the limitation contained in Article 2(7)
yields to Chapter VII enforcement measures [35, p. 60—83]. The International
Court of Justice has repeatedly emphasized the centrality of sovereignty, notably
in the Nicaragua case (1986), where non-intervention was characterized as a
corollary of sovereign equality; however, the Court has also acknowledged, in the
Namibia Advisory Opinion (1971), that binding decisions of the Security Council
adopted within its competence may create obligations for Member States [16].
The relationship is therefore hierarchical but conditional: sovereignty remains the
default organizing principle of the Charter system, yet it is legally circumscribed
where collective security mechanisms are lawfully activated. The tension emerges
not from the formal supremacy of Chapter VII, which is doctrinally secured by
Articles 25 and 103, but from the practical interpretation of what constitutes a
“threat to the peace” and how far Security Council measures may intrude into
regulatory domains traditionally regarded as internal.

The implementation of Security Council counter-terrorism resolutions is
significantly shaped by the absence of a universally agreed definition of terrorism
in international law, which creates interpretative space at the domestic level.
Although resolutions such as 1373 (2001) impose binding obligations under
Chapter VII, they do not provide a comprehensive legal definition of “terrorism,”
leaving states to define the scope of criminalization within their national
legislation. This structural indeterminacy allows Security Council obligations to
be interpreted expansively or restrictively under the rubric of national security,
often justified by reference to sovereign discretion preserved under Article 2(1)
of the Charter. In practice, this has enabled states to broaden the designation of
“terrorist” to encompass political opponents or non-violent groups, raising
concerns under international human rights law, particularly regarding due process
and freedom of association. The risk of politicized designation is compounded at
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the international level by selective approaches of powerful states, including
Western actors, in determining when and how counter-terrorism frameworks are
activated or emphasized. While Chapter VII decisions are formally binding on all
Member States, enforcement and diplomatic pressure have not always been
uniform, leading to accusations of double standards. That is why, the absence of
a precise legal definition, combined with sovereignty-based interpretative
discretion and geopolitical selectivity, generates fragmentation in the application
of counter-terrorism obligations within the international legal system.

A distinction must be drawn, within a legal compliance framework, between
formal compliance and substantive compliance in the implementation of Security
Council counter-terrorism resolutions. Formal compliance occurs where a state
adopts the necessary legislative or regulatory measures required by Chapter VII
decisions (such as criminalizing terrorist financing or establishing asset-freezing
procedures) thereby satisfying the textual obligations imposed under Article 25
of the Charter. Substantive compliance, however, requires that these measures be
effectively enforced in practice, producing the material outcomes intended by the
resolution [19]. The decentralized structure of the UN system means that the
Security Council lacks direct enforcement authority over domestic execution;
implementation remains mediated through state institutions, investigative bodies,
and judicial systems. Although monitoring mechanisms such as the Counter-
Terrorism Committee and reporting procedures exist, they function primarily
through review and dialogue rather than coercive oversight. As a result, as in A
and Others v. HM Treasury (No. 2) [2010] UKSC 2, the effectiveness of Security
Council measures ultimately depends on state political will and administrative
capacity [1]. Judicial scrutiny at the domestic or regional level, including cases
addressing asset-freezing and due process guarantees, has further demonstrated
that even formally compliant regimes may be substantively deficient if procedural
safeguards or effective enforcement mechanisms are absent. The chain is
therefore structurally clear: binding obligation under the Charter generates
legislative action; legislative action satisfies formal compliance; but meaningful
implementation depends on sovereign execution, which introduces variability and
exposes the limits of centralized enforcement within international law.

2) Monitoring Structures and Compliance Gaps:

Even where binding obligations are clearly articulated under Chapter VII,
their effectiveness depends on the capacity and limits of the monitoring structures
established to oversee state compliance. In this regard, the Counter-Terrorism
Committee (CTC) was established by Security Council Resolution 1373 (2001) as
a subsidiary organ under Article 29 of the UN Charter, with the mandate to monitor
the implementation by Member States of the binding obligations imposed under
Chapter VII. While Resolution 1373 created substantive counter-terrorism duties
(such as criminalization of terrorist financing and enhancement of international
cooperation) the CTC was designed to supervise compliance through the
examination of state reports and the facilitation of dialogue. However, the
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Committee itself was not endowed with enforcement powers; it cannot impose
sanctions or compel legislative change, and its authority remains supervisory rather
than coercive. To strengthen its technical capacity, the Security Council established
the Counter-Terrorism Executive Directorate (CTED) through Resolution 1535
(2004), later refining its mandate in subsequent resolutions [32]. CTED functions
as the expert body assisting the CTC by conducting country assessments, analyzing
implementation gaps, coordinating technical assistance, and engaging in on-site
visits with state consent. Legally, both bodies operate within the framework of
Chapter VII oversight but without independent normative authority; their role is
evaluative and facilitative rather than adjudicative.

Under Security Council Resolution 1373 (2001), Member States are
required to submit periodic reports to the Counter-Terrorism Committee detailing
the measures adopted to implement the binding obligations imposed under
Chapter VII [30]. While the obligation to report is mandatory in form (deriving
from a Chapter VII decision and thus falling within the scope of Article 25 of the
UN Charter) the Committee’s review of such reports does not result in legally
binding determinations or sanctions for non-compliance. Accordingly, the
reporting mechanism functions primarily as a supervisory and evaluative tool rather
than as a coercive enforcement procedure, reflecting the distinction between
binding substantive obligations and recommendatory oversight within the
institutional framework established by the Security Council.

The sanctions regime established initially by Resolution 1267 (1999) and
subsequently modified by Resolutions 1989 (2011) and 2253 (2015) created a
listing system targeting individuals and entities associated with Al-Qaida and later
ISIL, requiring Member States to implement asset freezes, travel bans, and arms
embargoes under Chapter VII authority [11, p. 1144—1175]. The listing procedure,
conducted by a subsidiary sanctions committee of the Security Council, operates
through designation proposals submitted by Member States and approved by
consensus, thereby producing binding obligations without prior judicial process
at the international level. Legal challenges, particularly in Kadi (CJEU, 2008) and
related jurisprudence, exposed due process deficiencies in the original framework,
leading to the establishment of the Ombudsperson mechanism under Resolution
1904 (2009) to provide an independent review process for delisting requests [34].
Although the Ombudsperson strengthened procedural guarantees by introducing
structured dialogue and reasoned recommendations, the mechanism remains
administrative rather than judicial and does not transform the sanctions committee
into a court-like body. The legal limits of monitoring thus become apparent: while
sanctions committees exercise delegated authority under Chapter VII and
generate binding effects pursuant to Articles 25 and 103 of the Charter, their
procedural safeguards are constrained by their political character and by the
absence of fully independent adjudicative review within the UN system, leaving
ultimate rights-based scrutiny to domestic or regional courts.
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Within the counter-terrorism framework of the Security Council, “naming
and shaming” operates as a reputational enforcement technique rather than a
formally coercive legal mechanism. Although Chapter VII resolutions are binding
under Article 25 of the UN Charter, monitoring bodies such as the Counter-
Terrorism Committee lack direct sanctioning authority in cases of insufficient
implementation; instead, compliance pressure is often exerted through public
reporting, evaluative summaries, and the exposure of implementation deficiencies
[13, p. 82—-105]. The legal effectiveness of this mechanism is therefore indirect: it
relies on diplomatic accountability, peer review, and the reputational costs
associated with being publicly identified as non-compliant. However, this
technique intersects with international human rights mechanisms, particularly
where counter-terrorism measures affect due process, property rights, or freedom
of movement. Bodies such as the Human Rights Council and treaty-monitoring
committees have emphasized that counter-terrorism obligations must be
implemented consistently with international human rights law, a position reflected
in Security Council Resolution 1456 (2003), which affirms that states must ensure
that measures taken to combat terrorism comply with international law, including
human rights, refugee, and humanitarian law [31]. The coordination between
security monitoring and human rights oversight thus introduces a dual
accountability structure: reputational pressure at the Security Council level and
normative scrutiny under human rights treaties. Nonetheless, the absence of an
integrated adjudicative mechanism within the UN system limits the legal
enforceability of such coordination, leaving the effectiveness of “naming and
shaming” contingent upon political sensitivity rather than judicial compulsion.

V. Conclusion

The preceding analysis has shown that the contemporary UN counter-
terrorism regime is not primarily defined by the proliferation of conventions or
policy strategies, but by the Security Council’s capacity to generate binding
obligations through Chapter VII. That capacity rests on a deliberately flexible
constitutional architecture: Article 39 functions as the legal gateway through
which terrorism is juridically constructed as a “threat to the peace,” while Article
25 translates Council decisions into a compliance duty for Member States,
reinforced by the primacy rule of Article 103 in cases of normative conflict.

From this standpoint, the distinctive legal development after 11 September
2001 was not merely institutional activism but a structural shift in the method of
obligation-creation, most clearly illustrated by Resolution 1373 (2001) and
supported by the broader quasi-legislative trajectory exemplified by Resolution
1540 (2004). The Security Council’s move from case-specific enforcement to the
articulation of general and abstract standards has therefore placed it in an
ambivalent position within the international legal system: its outputs are formally
binding and practically central, yet they sit uneasily within classical sources
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doctrine and are normatively filtered by the veto configuration, which inevitably
raises questions of systemic legitimacy and representativeness.

Judicial practice has consistently affirmed the binding nature of Security
Council resolutions adopted under Chapter VII, as reflected in the Namibia
Advisory Opinion and subsequent jurisprudence recognizing their legal effect
under Articles 25 and 103 of the Charter. At the same time, cases such as Al-
Dulimi demonstrate that their domestic and regional implementation remains
subject to minimum standards of judicial review and fundamental rights protection,
thereby confirming that Security Council authority, while hierarchically superior
in the international legal order, is not insulated from rule-of-law scrutiny within
constitutional systems.

At the same time, the legal authority of these resolutions should not be
conflated with their uniform effectiveness. Implementation remains structurally
decentralized and constitutionally mediated: binding duties concerning
criminalization, asset-freezing, and cooperation often require domestic legislative
transformation, and the resulting measures are then tested against constitutional
guarantees and human-rights standards, as demonstrated by rights-based judicial
scrutiny of sanctions implementation and the procedural reforms that followed,
including the Ombudsperson mechanism. Monitoring structures such as the
CTC and CTED strengthen coherence through reporting, assessment, and
technical coordination, but their supervisory design reveals a deeper constraint:
the Security Council can obligate, but it cannot directly execute, and the line
between formal and substantive compliance is ultimately determined by state
capacity and political will.

The practical picture that emerges is therefore a legal regime with high
normative density but uneven operational traction, where indeterminate
definitional boundaries, sovereignty-based interpretive discretion, and
geopolitical selectivity produce fragmentation, and where “naming and
shaming” operates as a reputational substitute for coercive enforcement. In
doctrinal terms, the central contribution of this inquiry is to clarify that the
Security Council’s counter-terrorism authority is best understood as a Charter-
based mode of centralized norm production operating within a system that
remains institutionally decentralized and constitutionally plural; the enduring
challenge is to preserve the effectiveness of Chapter VII action while
strengthening procedural legality and rights-compatibility so that counter-
terrorism governance does not derive its authority from security necessity alone,
but from demonstrable conformity with the rule-of-law requirements that the
UN itself is committed to uphold. Whether the existing Charter-based
enforcement model is sufficiently equipped to respond to the complexities of
the emerging global order remains an open and pressing legal question.

95



Hafiz Musayev. The Legal Authority of UN Security Council Counter-Terrorism Resolutions:
Normative Foundations and Institutional Constraints // Azarbaycan Hiiquq Jurnali. 2026 (Nel),
s. 85-101. DOI: 10.61638/ZHNY 5969

REFERENCES:

1. A and Others v. HM Treasury (No. 2). [2010] UKSC 2. Judgment of
27 January 2010. URL:
https://supremecourt.uk/uploads/uksc_ 2009 0015 judgment 5 173a7
6al3f.pdf (last access: 04.06.2026).

2. Alexander A. Terrorism Exception to State Immunity and the Magic of
Jus Cogens. The International Journal of Human Rights.
2025;29(9):1642-1667.

URL: https://doi.org/10.1080/13642987.2025.2496886 (last access:
04.06.2026).

3. Avbelj M, Fontanelli F, Martinico G (eds). Kadi on Trial: A
Multifaceted Analysis of the Kadi Trial. Routledge; 2016. 234 pages.

4. Constantinides A. An Overview of Legal Restraints on Security
Council Chapter VII Action with a Focus on Post-Conflict Iraq.

URL: https://esil-sedi.eu/wp-
content/uploads/2018/04/Constantinides _0.pdf (last access:
04.06.2026)

5. Court of First Instance of the European Communities. Case T-315/01,
Kadi v Council and Commission. Judgment of 21 September 2005.
URL:  https://infocuria.curia.europa.eu/tabs/affair?sort=AFF NUM-
DESCé&searchTerm=%22T-315%2F01%22&publishedld=T-
315%2FO01 (last access: 04.06.2026)

6. Court of Justice of the European Union. Joined Cases C-402/05 P and
C-415/05 P, Yassin Abdullah Kadi and Al Barakaat International
Foundation v Council of the European Union and Commission of the
European Communities. Judgment of 3 September 2008.

URL: https://eur-lex.europa.eu/legal
content/EN/TXT/?uri=celex:62005CJ0402 (last access: 04.06.2026).

7. De Wet E. The Relationship between the Security Council and
Regional Organizations during Enforcement Action under Chapter VII
of the United Nations Charter. Nordic Journal of International Law.
2002;71(1):1-37.

URL:  https://doi.org/10.1163/157181002400497849 (last access:
04.06.2026)

8. European Court of Human Rights. Case of Al-Dulimi and Montana
Management Inc. v. Switzerland (Application no. 5809/08). Judgment
of 21June 2016.

URL: https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-
164515%22]} (last access: 04.06.2026)

9. European Court of Human Rights. Case of Nada v. Switzerland
(Application no. 10593/08). Judgment of 12 September 2012.

URL: https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-
113118%22]} (last access: 04.06.2026).

96


https://supremecourt.uk/uploads/uksc_2009_0015_judgment_5_173a76a13f.pdf
https://supremecourt.uk/uploads/uksc_2009_0015_judgment_5_173a76a13f.pdf
https://doi.org/10.1080/13642987.2025.2496886
https://esil-sedi.eu/wp-content/uploads/2018/04/Constantinides_0.pdf
https://esil-sedi.eu/wp-content/uploads/2018/04/Constantinides_0.pdf
https://infocuria.curia.europa.eu/tabs/affair?sort=AFF_NUM-DESC&searchTerm=%22T-315%2F01%22&publishedId=T-315%2F01
https://infocuria.curia.europa.eu/tabs/affair?sort=AFF_NUM-DESC&searchTerm=%22T-315%2F01%22&publishedId=T-315%2F01
https://infocuria.curia.europa.eu/tabs/affair?sort=AFF_NUM-DESC&searchTerm=%22T-315%2F01%22&publishedId=T-315%2F01
https://doi.org/10.1163/157181002400497849

Hafiz Musayev. The Legal Authority of UN Security Council Counter-Terrorism Resolutions:
Normative Foundations and Institutional Constraints // Azarbaycan Hiiquq Jurnali. 2026 (Nel),
s. 85-101. DOI: 10.61638/ZHNY 5969

10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

Falk R A. On the Quasi-Legislative Competence of the General
Assembly. The American Journal of International Law.
1966;60(4):782—791.

URL: https://doi.org/10.2307/2196928 (last access: 04.06.2026).
Gurulé J. United Nations Security Council Resolutions 2199 & 2253.
International Legal Materials. 2017;56(6):1144-1175.

Gutteridge H C. The Meaning and Scope of Article 38 (1) (c) of the
Statute of the International Court of Justice. Transactions of the Grotius
Society. 1952;38:125-134.

Heathcote G. Naming and Shaming: Human Rights Accountability in
Security Council Resolution 1960 (2010) on Women, Peace and
Security. Journal of Human Rights Practice. 2012;4(1):82—105.
Higgins R. The Advisory Opinion on Namibia: Which UN Resolutions
are Binding under Article 25 of the Charter? International and
Comparative Law Quarterly. 1972;21(2):270-286.

URL: https://doi.org/10.1093/iclqaj/21.2.270 (last access: 04.06.2026).
International Court of Justice. Advisory Opinion of 21 June 1971.
URL: https://www.icj-cij.org/index.php/node/103754 (last access:
04.06.2026).

International Court of Justice. Case Concerning Military and
Paramilitary Activities in and against Nicaragua (Nicaragua v. United
States of America). Decision of 27 June 1986.

URL: https://iilj.org/wp-content/uploads/2016/08/Case-Concerning-
Military-and-Paramilitary-Activities-In-and-Against-Nicaragua-
Nicaragua-v.-United-States.pdf (last access: 04.06.2026).

Kirakosyan M. Democratization in the Light of the Evolution of
Chapter 7 Powers of the UN Charter: The Case of Iraq. Democracy and
Security. 2023;19(3):251-273.

URL: https://doi.org/10.1080/17419166.2022.2111304 (last access:
04.06.2026).

Kokott J, Sobotta C. The Kadi Case — Constitutional Core Values and
International Law — Finding the Balance? European Journal of
International Law. 2012;23(4):1015-1024.

Mikulaschek C. Understanding Compliance With UN Security Council
Resolutions in Civil Wars: Guidelines for Assessing Compliance with
Security Council Resolutions. 10 June 2009.

URL: https://www.ipinst.org/wp-
content/uploads/2013/12/pdfs_Guidelines for Evaluating Complianc
e with UN Security Council Resolutions_final.pdf (last access:
04.06.2026).

Mustafayeva N. The "Supremacy Clause" of Article 103 of the UN
Charter and European Ordre Public. ibn Haldun Universitesi Hukuk
Fakiiltesi Dergisi. 2023;1:115-140.

97


https://doi.org/10.2307/2196928
https://doi.org/10.1093/iclqaj/21.2.270
https://www.icj-cij.org/index.php/node/103754
https://iilj.org/wp-content/uploads/2016/08/Case-Concerning-Military-and-Paramilitary-Activities-In-and-Against-Nicaragua-Nicaragua-v.-United-States.pdf
https://iilj.org/wp-content/uploads/2016/08/Case-Concerning-Military-and-Paramilitary-Activities-In-and-Against-Nicaragua-Nicaragua-v.-United-States.pdf
https://iilj.org/wp-content/uploads/2016/08/Case-Concerning-Military-and-Paramilitary-Activities-In-and-Against-Nicaragua-Nicaragua-v.-United-States.pdf
https://doi.org/10.1080/17419166.2022.2111304
https://www.ipinst.org/wp-content/uploads/2013/12/pdfs_Guidelines_for_Evaluating_Compliance_with_UN_Security_Council_Resolutions_final.pdf
https://www.ipinst.org/wp-content/uploads/2013/12/pdfs_Guidelines_for_Evaluating_Compliance_with_UN_Security_Council_Resolutions_final.pdf
https://www.ipinst.org/wp-content/uploads/2013/12/pdfs_Guidelines_for_Evaluating_Compliance_with_UN_Security_Council_Resolutions_final.pdf

Hafiz Musayev. The Legal Authority of UN Security Council Counter-Terrorism Resolutions:
Normative Foundations and Institutional Constraints // Azarbaycan Hiiquq Jurnali. 2026 (Nel),
s. 85-101. DOI: 10.61638/ZHNY 5969

21.

22.

23.

24.

25.

26.

27.

28.

29.

30.

31.

32.

Scherz A, Zysset A. The UN Security Council, Normative Legitimacy
and the Challenge of Specificity.

URL:  https://philarchive.org/archive/SCHTUS-9  (last  access:
04.06.2026).

United Nations. Chapter I: Purposes and Principles.

URL:  https://www.un.org/en/about-us/un-charter/chapter-1  (last
access: 04.06.2026).

United Nations. Chapter V: Article 25 — Charter of the United Nations.
URL: https://legal.un.org/repertory/art25.shtml  (last  access:
04.06.2026).

United Nations. Chapter V: Article 27 — Charter of the United Nations.
URL.: https://legal.un.org/repertory/art27.shtml (last access: 04.06.2026).
United Nations. Chapter VII: Action with Respect to Threats to the
Peace, Breaches of the Peace, and Acts of Aggression (Articles 39-51).
URL:  https://www.un.org/en/about-us/un-charter/chapter-7  (last
access: 04.06.2026)

United Nations. Chapter VII: Article 39 — Charter of the United
Nations. URL: https://legal.un.org/repertory/art39.shtml (last access:
04.06.2026).

United Nations. Consideration of the Provisions of Chapter VII of the
Charter. URL: https://doi.org/10.18356/aa5585e2-en (04.06.2026).
United Nations. Vienna Convention on the Law of Treaties. Done at
Vienna on 23 May 1969.

URL:

https://legal.un.org/ilc/texts/instruments/english/conventions/1 1 1969.
pdf (last access: 04.06.2026).

United Nations Security Council. Resolution 1267 (1999). Adopted at
the 4051st meeting on 15 October 1999.

URL: https://docs.un.org/en/S/RES/1267%20(1999) (last access:
04.06.2026)

United Nations Security Council. Resolution 1373 (2001). Adopted at
the 4385th meeting on 28 September 2001.

URL:

https://www.unodc.org/pdf/crime/terrorism/res 1373 english.pdf (last
access: 04.06.2026).

United Nations Security Council. Resolution 1456 (2003), adopted at
its 4688th meeting on 20 January 2003.

URL: https://docs.un.org/en/S/RES/1456(2003) (last  access:
04.06.2026).

United Nations Security Council. Resolution 1535 (2004), adopted at
its 4936th meeting on 26 March 2004.

URL: https://docs.un.org/en/S/RES/1535(2004) (last  access:
04.06.2026).

98


https://philarchive.org/archive/SCHTUS-9
https://www.un.org/en/about-us/un-charter/chapter-1
https://legal.un.org/repertory/art25.shtml
https://legal.un.org/repertory/art27.shtml
https://www.un.org/en/about-us/un-charter/chapter-7
https://legal.un.org/repertory/art39.shtml
https://doi.org/10.18356/aa5585e2-en
https://legal.un.org/ilc/texts/instruments/english/conventions/1_1_1969.pdf
https://legal.un.org/ilc/texts/instruments/english/conventions/1_1_1969.pdf
https://www.unodc.org/pdf/crime/terrorism/res_1373_english.pdf
https://docs.un.org/en/S/RES/1456(2003)
https://docs.un.org/en/S/RES/1535(2004)

Hafiz Musayev. The Legal Authority of UN Security Council Counter-Terrorism Resolutions:
Normative Foundations and Institutional Constraints // Azarbaycan Hiiquq Jurnali. 2026 (Nel),
s. 85-101. DOI: 10.61638/ZHNY 5969

33. United Nations Security Council. Resolution 1540 (2004).
URL: https://disarmament.unoda.org/en/our-work/weapons-mass-
destruction/un-security-council-resolution-1540 (last access: 04.06.2026).

34. United Nations Security Council. Resolution 1904 (2009). Adopted at
the 6247th meeting on 17 December 2009.
URL: https://docs.un.org/en/S/RES/1904%20(2009)  (last access:
04.06.2026).

35. Watson J.S. Auto interpretation, Competence, and the Continuing
Validity of Article 2(7) of the UN Charter. American Journal of
International Law. 1977;71(1):60-83.

BMT TOHLUK®OSIZLIK SURASININ TERRORIZMO QARSI
MUBARIZO QOTNAMOLORININ HUQUQI SOLAHIYYOTI:
NORMATIV OSASLAR VO INSTITUSIONAL MOHDUDIYYOTLOR

HAFiZ MUSAYEV*

Xiilasa

Birlagsmis Millotlor Tagskilati Tohliikasizlik Surasimin terrorizma qarsi
miibarizada rolunun genislonmasi Suranin tizv déviatlar ticiin macburi ohdaliklor
miiayyan etmak salahiyyatinin hiiquqi asasi va hiidudlart ilo bagh ahomiyyatli
miibahisalora sabab olmusdur. Bu maqalods BMT Nizamnamasinin VII fasli
asasinda qabul edilon Taohliikasizlik Surasinin terrovizma qarst miibariza iizra
gatnamalarinin normativ asaslart arasdwrilir va onlarin icrasina tasir gostaran
institusional mahdudiyyatlor tahlil edilir. Tadgiqatin maqgsadi Suramin timumi
xarakterli macburi 6hdaliklar yaratmasinin doktrinal asaslarini aydinlagdirmaq
va bu ohdadliklorin  beynalxalq hiiquq sistemi daxilindaki ~mdvgeyini
qiymoatlandirmakdir. Tadgigatin obyekti terrorizmla miibarizaya yonalmis VII fasil
gar¢ivasinda qabul edilmis qatnamalar toplusudur. Bu ¢ar¢ivada xiisusilo hamin
gatnamalarin macburi hiiquqi qiivvasina, kvazi-qanunvericilik xarakterino va
monitoring mexanizmlorina diqqat yetirilir. Tadgigatin metodologiyast BMT
Nizamnamasinin, xiisusilo 39, 25 va 103-cii maddalorinin doktrinal sarhina,
miivafiq gatnamalorin sistemli tohlilina vo mahkama tocriibasinin, o ciimladan
maslohat xarakterli raylorin va regional insan hiiquqlart tizro mohkoma
tacriibasinin arasdirilmasma asaslanir. Tadgiqatin naticalori gostorir ki, Tohliikasizlik
Surasimin terrorizma qarsi miibariza sahasinds salahiyyati Nizamnamadaki formal
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hiiquqi asast baximindan kifayat qador mohkamdir va biitiin tizv déviatlar tigiin
tatbig olunan macburi normalarin yaradilmasina imkan verir. Bununla bela, bu
salahiyyatin praktiki effektiviiyi qeyri-markazlosdirilmis icra mexanizmlari,
doviatlorin  suverenliyina asaslanan diskresion salahiyyatlori, macburedici
vasitalardon mahrum monitoring strukturlari, habelo milli va regional hiiquq
sistemlarinds hayata kegirilon konstitusion nazarat ilo mahdudlaswr. Tadqgigatin
naticasina asason, Tohliikasizlik Surasi miiasir beynalxalq hiiquq qaydasinda
moarkazi, lakin struktur baximindan mahdudlagdirilmis movge tutur.

Acar sozlor: BMT Nizamnamoasi, Tohliikasizlik Surasi, VII fasil, terrorizma
qarst miibariza, macburi ohdaliklor, suverenlik, monitoring mexanizmlori.

IOPUJIUYECKAS CUJIA PE3OJIIOIIAI COBETA
BE3OITACHOCTH OOH 11O BOPBBE
C TEPPOPU3MOM: HOPMATHUBHBIE OCHOBbBI 1
NHCTUTYHUOHAJIBHBIE OI'PAHUYEHUA

XADPU3 MYCAEB*

Pe3rome

Pacwupenue poru Coeema bezonacnocmu Opeanuzayuu O6beOuHEHHBIX
Hayuii 6 60pbbe c meppopuzmom 6vi36a10 OUCKYCCUIO O NPABOBLIX OCHOBAHUAX
U npeodenax e2o NOIAHOMOYUL NO YCMAHOBNIEHUI0 005A3aMeNbHbIX MPeOo8anull
0N eocydapcme-unenos. B cmamve uccieoyiomesi HOpMamugHvle OCHOBb
pesontoyuti Cosema bezonacnocmu, npunamulx 6 coomeemcmeuu ¢ 2nasoiu VII
Yemasa OOH, u oepanuuenus ux peanuzayuu. Llenv uccredosanus
3aKknouaemcs 6 6vlAGNeHUU OOKMPUHAILHBIX OCHOBAHUU (OPMUPOBAHUSL
Cogemom bBezonacnocmu obszamenvcmé obwe20 xapakmepa u ux mecma 8
MmedHcOyHapoonom npage. OObeKmMom UCcie008aHUs BbICIYNAIOM Pe30TI0YUl,
npunsimule 8 pamxax 2naevl VII Yemasa OOH 0ns npomugoodeticmeust meppopusmy,
C 0COObIM BHUMAHUEM K UX TOpUOUYECKOU cune, K8a3U3AKOHOOAmMeNbHOMY
xapakmepy u MexaHuzmam mouumopunea. Memooonozusi ocHogvleaemcs Ha
moakosanuu cmameu 39, 25 u 103 Yemasa OOH, cucmemmom ananuze
pe3onoyuti u cyoeOHOU NPAKMUKU, 6KAI0YAS KOHCYIbMAMUGHbIe 3aKII0YeHUs U
NPAKMUKY PecUOHANIbHbIX Y008 NOo npasam udenogexkd. Pesyromamoi
nokazviearom, umo noanomouuss Coeema beszonacnocmu 6 6opvbe ¢
MeppopusMomM UMerom npouHylo npagosyro ocuogy 6 Yemase OOH, nozeonas
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cozoasamyv 0bsa3amenbHble HOpMbL 0l 20CY0apcme-uienos. Bmecme ¢ mem ux
appexmusnocme  ocpanuuuaemcs — 0eYyeHMpAaiu308anHou  pearuzayuet,
OUCKPEYUOHHBIMU NOTHOMOYUAMU 20CYO0apPCMeE, NPUHYUNOM Cy8epeHumemad,
MEXAHUZMamu — MOHUMOpUHea — Oe3  NPUHYOUMENbHLIX — NOJAHOMOYUU U
KOHCMUMYYUOHHbIM KOHMPOJIeM 8 HAYUOHANbHLIX U PE2UOHANbHBIX CUCTEMAX.
B 3aknouenue oenaemcs 6vigoo, umo Cosem bezonacnocmu 3anumaem
yenmpaibHoe, HO CMPYKMYPHO O2PAHUYEHHOEe MNOJIONCEHUe 8 COBPEMEHHOU
cucmeme MecOyYHapoOOH020 NPABONOPsAOKA.

KuarwueBsle cioBa: Yemase OOH, Cosem besonacnocmu, enasa VII,
bopvba ¢ meppopusmom, obszamenvhvle 0053amenbCmMed, 20Cy0apCmeeH bl
cysepeHumem, Mexanuzmvbl MOHUMOPUHZA.
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TRANSMILLI CINAYOTLORO MUNASIBOTDO YURISDIKSiYANIN
MUOYYON EDILMOSININ NOZORIi VO PRAKTIKi ASPEKTLORI

ORUC MURSOSLOV*

Xiilasa

Mbaqals miiasir dévrda iki va ya daha ¢ox doviatin igtisadi, siyasi, hiiquqi
va digar maraqlarmma qasd edon transmilli cinayatloro goéra yurisdiksiyanin
miigyyan edilmasinin nazori va praktiki aspektlorinin kompleks tohlilina hasr
olunmusdur. Beynalxalq hiiquga (xiisuson do Palermo Konvensiyasina) gora,
amal o halda transmilli xarakter dasyr ki, bu cinayat iki va ya daha ¢ox doviatin
arazisinda toradilsin, miivafiq faaliyyat digar doviatda planlagdirilsin va ya idara
olunsun, yaxud cinayat faaliyyati bir ne¢a doviatda faaliyyat gostaran miitasokkil
cinayatkar qrup torafindan hayata kecirilsin. Omalin transmilli xarakteri eyni
vaxtda arazisinda cinayat bas vermis, cinayatdon zarar ¢okmis va cinayatkarin
vatandasgi oldugu doviatlarin paralel olaraq cinayat isi baslamaq va yurisdiksiyaya
iddia etmak hiiququ yaradwr va naticada, yurisdiksiyalarin kolliziyast bas verir.
Bu problemin hall edilmasi beynalxalqg hiiququn qarsisinda daha optimal
yurisdiksiya noviiniin miiayyan edilmasi vo daha samorali prinsiplorin tatbiqi
ohdaliyini zoruri edir.

Aragdirma va tohlillor asasinda maqalada qeyd olunur ki, miiasir dévrda
transmilli ~ cinayatlorlo  miibarizo  sahasind> meydana ¢ixan yurisdiksiya
miinaqisalarinin hallinin an optimal mexanizmi paralel yurisdiksiyanin tatbiqidir.
Bu yurisdiksiya noviin tatbiqi bir tarafdon transmilli cinayatlorlo miibarizada
doviatlorin hiiqug-miihafizo vo mahkama orqanlarimin daha six amoakdaslhigina
zomin yaradir, digar torafdon isa cinayatkarlarin cazasiz galmamasini tamin edir.

Mbaqalads, Azarbaycan Respublikasi Cinayat Macallasinin 12.3-cii maddasinda
forqli hiiquqi tabiato va forqli hiiqugi masuliyyat rejimina malik beynalxalq va
transmilli cinayatlorin yurisdiksiya sortlorinin diizgiin olmamas: qanaatina
galinir. Taoklif edilir ki, maddada beynalxalq cinayatlor iiciin sartsiz, transmilli
cinayatlor iigiin isa cinayatkarin o6lka arazisinda olmasini talab edon sarti
universal yurisdiksiya rejimi miiayyan edilmalidir.

Acar sozlor: transmilli cinayatlor, yurisdiksiya, Azarbaycan Respublikasinin
Cinayat Macallasi, Palermo Konvensiyasi, arazi yurisdiksiyasi, kriminal qloballasma,
universal yurisdiksiya. sarti universal yurisdiksiya, paralel yurisdiksiya.

1. Yurisdiksiyanin anlayisi, mahiyyati va ahomiyyati

Miiasir dovrds beynoalxalq hayat hadisalarinin siiratlo qloballagmasi prosesi
milli cinayst qanunlar1 ilo qadagan olunan omollorin do sorhodlori asaraq
transmillilismosino sobob olmus vo bir ndv ilimumdiinya miqyas1 almisdir.
Xiisuson XX asrin son onilliklori siibut etdi ki, cinayatkarligin gqloballagsmasi

* Baki Dovlat Universitetinin doktoranti/ email- orucmurselovl@gmail.com
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problemi mohdud milli-dovlat vasitolori vo metodlar1 ¢orgivosindo hall edilo
bilmaz. Demali, cinayatkarliq 6ziinlin yayilma miqyas: ilo xarakterizo olunan
qlobal problemlorin xiisusi novii kimi 6ziinomoxsus beynoalxalq reaksiya tolob
edir. Odur ki, asrlorin qovsaginda Birlogmis Millotlor Taskilatinin (BMT) {lizvii
olan 6lkalar iimumdiinya problemi olan cinaystkarliga qars1 miibarizonin imumi
va birgo vozifo oldugunu, kriminal globallagsmanin ciddi fosadlara yol agdigini
nazoars alaraq, 2000-ci il Transmilli miitogokkil cinayatkarliga qars1 Konvensiyanin
(2000-ci il Konvensiyasi vo ya Palermo Konvensiyasi) gobuluna nail olublar.
Soziigedon Konvensiya transmilli cinayatlorlo miibarizo sahasindo dovlotlorin
omokdasligini koordinasiya edon ilk universal beynolxalq hiiquq akt1 hesab olunur
vo Azarbaycan Respublikasi da (AR) daxil olmaqla, diinyanin oksa-riyyat 6lkosi
onun istirak¢isidir.

Palermo Konvensiyasinin maqgsadi transmilli miitogokkil cinaystkarligin
qarsisinin alinmasi vo onunla miibarizo isindo omokdashigl tosviq etmokdon
ibaratdir [3, s. 311], lakin bu konvensiyada “transmilli cinayst” anlayisina torif
verilmomisdir. Bunun ovozino, sonadin miiolliflori Konvensiyanin 3-cii
maddasinin 2-ci hissasinds har hansi bir omali transmilli cinayat kimi xarakterizo
edon asagidaki olamatlorin sort oldugunu qeyd edirlor: 1) cinayat birdon ¢ox
dovlatds toradilir; 2) cinayat bir dovlotds toradilir, lakin onun hazirlanmasinin,
planlagdirilmasinin, ona rahborliyin vo ya nazaratin shomiyyat kasb edon hissasi
digor dovlatde bas verir; 3) cinayat bir dovletde toradilir, lakin 6z cinaystkar
foaliyystini birdon ¢ox ddovlotde hoyata keciron miitagokkil cinaystkar qrupun
istiraki ilo toradilir; 4) cinayat bir dovlotds toradilir, lakin onun chomiyyat kosb
edon naticalori digor dovlotds bas verir [3, s. 312],

Qeyd olunan miioyyonlikdon goriindiiyii kimi transmilli cinayatlorin
miioyyanedici alamati, Palermo Konvensiyasinin adinda yer alan vo transmilli
cinayatin fakiiltativ slamati olan cinayatkar faaliyyst formasi deyil, iki vo ya daha
cox dovlatin qanunvericiliyinde nozords tutulan cinayet hiiquq normalarinin
pozulmasidir. Bagqa sozlo desok, Konvensiyanin 3-cii maddasinin mona yiikiine
gora, transmilli cinayat prinsip etibarils iki va daha ¢ox dovlatin srazisindo, iki vo
daha ¢ox dovletin votondaslar1 torafinden tdradilon, cinayst ganunu ils qadagan
olunan, cozalandirilan iimumcinayot omolloridir. Professor Sohla Somodova
transmilli cinayatlor anlayigina genis monada miinasibat sargiloysrok vurgulayir
ki, genis monada transmilli cinayetlor anlayis1 6ziinds beynslxalq cinayatlori,
beynoalxalq xarakterli cinayatlori va xarici elementli adi cinayatlori ehtiva edir.
Sonra miisllif qeyd edir ki, ilk iki ndv kateqoriya {lizro cinayatlor hom beynolxalq
hiiquq normalari, ham do milli, ii¢ilincii kateqoriyaya aid cinayatlor yalniz milli
hiiquq normalar1 ilo tonzimlonir. Beynolxalq cinayatlor vo beynalxalq xarakterli
cinayatlor, hoatta bir dovlstin orazisinde toradilso bels, onlara miinasibatdo
universalliq prinsipinin totbiqi sobabindon bu cinayatlor eksterritorial (transmilli)
xarakter dastyir. Xarici elementli adi cinayatlor iso iki vo ya daha ¢ox dovletin
orazisindo toradildikdo vo ya iki vo ya daha ¢ox dovlotin votondaglari torafindon
toradildikde amal “transmilli cinayatlor” qrupuna aid edils bilar [8, s. 220].
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Hesab edirik ki, transmilli cinaystlor, iki vo ya daha ¢ox dovlotin
maraqlarina qosd edon, hazirlanmasi, torodilmasi vo ya naticalori sorhoadlori asan,
togib vo cozalandirma sahosindo beynolxalq omokdashigi tolob edon ictimai
tohliikali omollordir. Bels cinayatlor asason miitogokkil cinayatkar qrupun istiraki
ilo toradilir va bu cinayatlori tdradon soxslorin asas mogsadi qanunsuz manfast vo
ya ustiinliik olds etmokdir. Bu meyar Palermo Konvensiyasinin 2-ci maddasinda
0z tosdiqini tapib. Konvensiyanin 2-ci maddasing asason, miitogokkil cinayatkar
qrup dedikds birbasa vo ya dolay1 maliyys va diger maddi manfast almaq tigiin
bir va ya bir ne¢a ciddi cinayati vo ya bu Konvensiyaya uygun olaraq cinayat kimi
taninmig cinayatlori toratmok magsadi ilo miisyyan miiddat arzindo mévcud olan
va birgs horokot edon {i¢ vo ya daha ¢ox soxsin struktur soklindos toskil edilmis
qrupu basa disiiliir [3, s. 311].

Cinayotkar faaliyyastin garsisinin alinmasi, cinayat toratmis soxslorin askar
edilib tutulmasi, cinayat mosuliyyatine calb edilmasi, bas vermis cinayat amalino
hiiqugi qiymotin verilmosi, cozanin miioyyon olunmasi hor bir dovlotin
suverenliyi ¢ar¢ivasindo onun yurisdiksiyasina aiddir. Bu funksiyan1 dovlstin
hiiqug-miihafize orqanlar1 vo mahkomalari hoyata kegirir. Cinayastkarligla miiba-
rizonin dovlatin daxili yurisdiksiyasina aid olmasina baxmayaraq, o, he¢ do bu
sahada beynalxalq omokdasliq iiciin manes deyil. Beynalxalq qanunlar transmilli
cinayatlorlo miibariza sahasindo homin amallarin taqibi va istintaqi, cinaystkarlarin
verilmasi, mohkoma icraati, cinayst qanununun orazidenkonarliq yurisdiksiya-
sinin totbiqi kimi prosedurlarin tokmillogdirilmosino hor vasito ilo komoklik
etmoyi 0ziinilin prioritet maqsadi hesab edir. Bir halda ki, s6hbot dovlotlorin siyasi,
igtisadi vo maliyya vo bu kimi diger maraqlarina qasd eden transmilli cinayatlorin
qarsisinin alinmasindan gedir.

2000-ci il Konvensiyasmin 3-cli maddasine istinaden geyd eds bilerik ki,
transmilli cinayatlor torkib elementlorino goro miirokkob kateqoriyali hiiquq
pozuntularidir. Qeyd olunan bu cinayatlor iki vo ya daha ¢ox dovlatin orazisindo
bas verdiyindon, onlarin vatondaslari torofindon térodildiyindon vo yaxud onun
naticalorinin iki vo ya daha ¢ox dovletin maraqglarina toxundugundan, bu cinayatlora
miinasibatdo yurisdiksiyanin miioyyonlogmosinds dévlstlorin miioyyan problemlorlo
lizlogmosi istisna deyil. Sabab iso ondan ibaratdir ki, transmilli cinayatlor milli
hiiquq sistemlorinin ¢or¢ivasindon konara ¢ixmaqla yanasi, bu cinayatlorin is-
tintaq1 va toqibini da ¢atinlogdirir.

Belo  bir sual yaramir: transmilli cinayatloro goro yurisdiksiya
miinaqgisolorini neco hall etmoak, yurisdiksiyanin miioyyon edilmosinin hiiquqi
osaslari, sortlori vo nozors alinan prinsiplor hansilardir, beynalxalq hiiqugda vo
milli ganunvericilikdo bu problemlorin halli yollar1 vo ziddiyystlorin halli
imkanlar1 varmi?

Stibhasiz ki, toradilon transmilli cinayato miinasibatds bir dovlst orazi,
digori soxsi, basqa birisi orazidenkenarliq, basqa birisi universal vo yaxud
miidafio yurisdiksiya asaslanaraq cinayastkari taqib eds bilor. Transmilli cinayatlor
ticlin xarakterik olan bu unikal problem beynalxalq hiiquq torafindon taninir vo
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qabul edilir. Transmilli cinayat hiiququ iizra diinyada ilk kitab misolliflorindon
olan professor Nil Boysterin dili ilo desak, transmilli cinayatlorlo bagh osl
yurisdiksiya miinaqisolori bas verdikdo, sadoco 6z ndvbolorini tutmaq toroflorin
(dovlatlorin) isidir [18, s. 152].

Transmilli cinaystlors miinasibatdo yurisdiksiyanin miioyyon edilmosino
dair masalolorin arasdirilmasina vo tohlilino kegmozdon 6nco, “yurisdiksiya”
termininin 6ziiniin mana yiikiine aydinliq gatirilmasini zaruri hesab edirik. Latin
monsoli termin olan yurisdictio - mithakimao iisulu, yus - hiiquq, solahiyyat, dico
- deyirom monalarini ifads edir. Yurisdiksiya hakimiyyat, tabeg¢ilik, aidiyyat, bu
va ya digor mosaloni hall etmok, mithakima etmok vo bu kimi digor monalarda
isladilir va o, dovlatin suveren hiiquqlarinin realizasi li¢iin mithiim shomiyyato
malikdir [4, s. 138].

Yurisdiksiya termini hiiquqi praktikada an genis yayilmis terminlorden biri
olsa da, miixtalif situasiyalarda tez-tez islonilss do, lakin elmi-nazari vo doktrinal
baxislarda onun mahiyyoti vo mozmunu haqqinda vahid yanasma yoxdur.
Mosalon, bazi beynolxalq hiiquq adobiyyatinda yurisdiksiya suveren dévlotin hom
0z orazisinds, ham do dovlst sorhadlorindon kenarda totbiq olunan qanun veo
qaydalar gobul etmosi, 6z dovlatinin vo xarici dévlatlorin fiziki vo hiiquqi soxslori
torafindon homin qanun vo gaydalara amal olunmasini tomin etmok solahiyyati
kimi xarakterizo edilir [13, s. 114]. Beynolxalq hiiquq iizro taninmig alim
Malkolm Sou qgeyd edir ki, yurisdiksiya dovlot suverenliyinin vacib vo markozi
xiisusiyyaetidir, ¢iinki o, hiiquqi miinasibatlori vo 6hdsliklori yarada, dayisdire va
ya logv eds bilon hakimiyyetin hayata kecirilmasini tomsil edir. Buna ganun-
vericilik, icra vo ya mohkoms orqanlarinin foaliyyati vasitasilo nail olmaq olar
[23, s. 645]. L.V.Terenteva elmi adobiyyatda iistiinliikk togkil edon yanasmaya
istinad edorak vurgulayir ki, yurisdiksiya dovlstin suverenliyinin vo miioyyon
orazi corgivasindo dovlot hakimiyyatinin foaliyyat sferasinin tozahiiriidiir [16,
s.161-162]. D.A.Korkacevanin fikrince yurisdiksiya salahiyyatlori qanunla tasbit
edilmis yurisdiksiya orqani torofindon miioyyon prosessual formada, biitiin
toraflor liclin icrast macburi olan yurisdiksiya aktinin gobul edilmasi ilo hayata
kegcirilon foaliyyatdir [11, s. 93].

Hiiquq elmlari doktoru A.R.Kayumova beynalxalq hiiquqda yurisdiksiya
termininin ¢ aspektdo nozordon kegirilmasino isaro edir. O, geyd edir ki,
yurisdiksiya ilk novbada dovlatlorin suveren hakimiyyatinin miioyyan obyektlor
Va ya arazinin miioyyon sahalari lizarinds geniglondirilmasi, yani arazi tistiinliiyiiniin
tozahiirii; ikincisi, transmilli vo beynalxalq cinayatlorlo miibarizo {i¢iin dovlat
tadbirlori; ticlinciisii, milli vo beynolxalq mohkoms orqanlarmin yurisdiksiyasi
daxilinds prosedur tadbirlor kompleksi kimi anlasilir [12, s. 9]. Miisallif sonra belo
bir genaato golir ki, normativ torifin olmamasi va beynolxalq hiiquq senadlarindo
istifadosinin miixtalifliyi doktrinada yurisdiksiya termininin hom genis, hom do
dar tofsirinin movcudluguna sobob olmusdur. Genis tofsirdo yurisdiksiya -
dovlatin solahiyyatlori kompleksi ilo eynilagdirilir, dar monada yurisdiksiya sosial
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miinasibatlorin tonzimlonmasi sahosi kimi gobul edilir vo ya hiiquq totbigetmo
foaliyyati ilo mohdudlasir [12, s. 9].

Yurisdiksiya bazon miivafiq konvensiyanin iizvii olan dovlstlorin har hansi
obyektloro vo ya orazinin miioyyan hissasina suveren hakimiyyastinin samil
olunmasi, daha daqiq vurgulasaq orazi hokmranliginin tozahiirii kimi miinasibatlorin
tonzimlonmasing totbiq edilir. Masalon, BMT-in Doniz hiiququ {izro 1982-ci il
Konvensiyasininin 59-cu maddassinds qeyd olunur ki, sahilyan1 dévlet miistosna
igtisadi zonada homin Konvensiyanin miivafiq miiddealarinda nozords tutulmus
masalalar iizra yurisdiksiyaya malikdir: a) siini adalarin, qurgularin, tikililorin
yaradilmasi va istifadasi; b) elmi tadqiqat islorinin aparilmasi; ¢) doniz miihitinin
qorunmasi [10, s. 344].

Cinayet-hliquqi xarakterli beynslxalq miiqavilalords iso yurisdiksiya
omolin kriminallagdirilmasinin, o climlodon, dovlatin solahiyyotli mohkoma vo
hiiqug-miihafizs orqanlarinin cinayast-prosessual horakotlorin hoyata kegirmasi do
daxil olmagqla, transmilli cinayatlor iizra toadbirlorin totbiq edilmosi kimi qobul
edilir. Bir qayda olaraq, belo konvensiyalar cinayat yurisdiksiyasinin hoyata ke-
cirilmosinin miimkiinliiyiinii cinayst qanununun miihiim prinsiplari olan makan
(erazi) va soxslor dairssine géro miioyyan edir. Belo beynalxalq hiiquqi aktlara:
Miilki aviasiyanin tohliikesizliyina qarsi yonslon qanunsuz aktlarla miibarizo
haqqinda 1971-ci il, Diplomatik agentlors vo beynalxalq miidafiodon istifade edon
soxslora qarsi cinayatlorin qarsisinin alinmasi vo cozalandirilmasi haqqinda 1973-
cii il, Transmilli miitegokkil cinaystkarlifa qarsi 2000-ci il Konvensiyalarini,
1998-ci il Beynolxalq Cinayat Mohkomaosinin Statutunu vo d. beynoalxalq aktlar
misal gostormok olar. Masalon, Beynolxalq Cinayst Mohkomasinin Statutunun
12-ci maddosinds bels bir fikir ifado olunur ki, dovlat Statutun istirakcist olmagla
5-ci maddados geyd edilmis cinayotlors miinasibotdo Mohkomonin yurisdiksiyasini
taniyir, o sortlo ki, homin cinayatlor Mohkomonin yurisdiksiyasini taniyan
dovlatin arazisinds bas versin vo sadalanan cinayatlor onun votondasi torafinden
toradilmis olsun [22]. Beynolxalq Cinayat Mohkamasinin predmet yurisdiksiyasina
beynalxalq birliyin hayati shomiyyatli maraqlarina qasd edon soyqirimi, insanliq
oleyhins cinayotlor, tocaviiz vo miiharibs cinayotlori daxildir.

Professor S.V.Cerni¢cenko yurisdiksiyani dévlatin macburiyyst imkani-
nin hiiquqla shato olunan aspekti kimi qobul edir. Mioallif vurgulayir ki,
yurisdiksiya bir nov dovletin 6z hiiquqi gostorislorinin (emredici vo
qadaganin) hoyata kecirilmosi vo tomin edilmasini tolob etmak vo ona yol
vermok imkanidir [17, s. 114]. H.B.Oksman hesab edir ki, dovlatin yurisdiksiyasi
adr altinda onun on genis monasinda miivafiq dovlatin foaliyyat gdstormosinin
qanuni hiiquga malik olmasi, noyiso holl etmok hiiququ, agor foaliyyot gostorarsa,
neco harokot etmasi basa diistlir [21, s. 55].

Hiiquq adabiyyatinda vo doktrinada yurisdiksiyanin solahiyyast anlayisi ilo
qarsilighh  olagesine do miithiim Onom verilir. Masalon, A.A.Moiseyev
yurisdiksiyanin geniglondirici tofsirine sdykonarok qeyd edir ki, dovletin
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yurisdiksiyast homin dovletin hiiquqauygun foaliyyotine, onun dovlat
hakimiyyatina imkan veran hiiquq va salahiyyatlorinin mocmusudur [14, s. 32].

Yurisdiksiya va salahiyyat anlayislar1 arasinda miinasibet tokco dovlstdaxili
hiiquq menasinda deyil, hom do beynolxalq hiiquq monasinda basa diisiilmolidir.
Yoni, solahiyyato dovlotdaxili vo ya beynoalxalq hiiququn konkret subyektlarinin
hiiquqi cohatdon malik olduglari hiiquq vo vazifalorin macmusu vo kompleksi kimi
yanasma daha mogsodoemiivafiq hesab edilmoalidir. Istonilon halda yurisdiksiyanin
orazi vo orazidonkonarliq aspekti dovlotin suveren hiiquqlarinin realizasi ilo birbasa
olagoye malikdir. Suverenliyin xarici torafi onu sortlondirir ki, dovlat ona moxsus
olan suveren hiiquglarint 6ziiniin sorhoadlori hiidudundan konara samil etmok
niyyatinds olarsa, o, miitlaq 6z yurisdiksiya imkanini iki hiiquqla: birincisi, xarici
dovletin qanunlar ilo, ikincisi iso, istirak¢ist oldugu beynolxalq miigavilslorls
mohdudlagdirmalidir. Bu talab, dovlatlorin suveren barabarliyi prinsipinin normativ
mozmunundan dogur. Belo ki, suverenlik miiasir beynslxalq hiiququn miihiim
prinsiplorindon biri olmagla [19, s. 209] onu ehtiva edir ki, hor bir dovlot 6z
orazisinds miistaqil sokilds qanunvericilik, icra va mahkoma hakimiyyatini hayata
kegirmok hiiququna malikdir vo eyni zamanda, hor bir dovlet biitiin digor
dovlatlorin suverenliying, arazi biitovliiyiing, siyasi miistaqilliyine hdrmat etmali vo
onlarin daxili yurisdiksiyasinda olan iglara qarismamalidir.

Beynolxalq hiiquq preskriptiv yurisdiksiya, yoni miioyyon etma va ya
nizamasalma yurisdiksiya aspektindo dovloto 6z daxili qanunlarimi orazisi
car¢ivasinds va onun hiidudlarindan kenarda bas veron masalaloras, yurisdiksiya
obyektinin dovlat monsubiyyastindon asili olmayaragq, totbiqins imkan verir. Lakin
bu yirisdiksiyanin hoyata kecirilmasi dovlotin 6z orazisi ilo mohdudlagir vo xiisusi
razilagma olmasa, onun basqa bir dovlstin orazisinds har hans1 bir formada tatbiqi
miimkiin deyildir. Basqa sozls, yurisdiksiyanin totbiqinin hiiquqi imkan sorhadi
dovlatlorin suveren barabarliyi prinsipi ilo mohdudlasir.

Belolikla, yurisdiksiya hiiquq sistemlarinin funksional faaliyystinin asasin
togkil etmokls, dovletlorin suveren hiiquqlarinin realizosi iiclin miistosna
ohomiyyats malik olan zaruri hiiquqi hadisadir. O, dovlat hakimiyyatinin faaliyyaot
sferasin1 vo hocmini miisyyan edir.

Yurisdiksiya ¢oxmonali anlayis olub 6ziindo bir-birilo garsiligl slago vo
vohdat toskil edon asagidaki elementlori: salahiyyat vo solahiyyetlor dairasini,
hakimiyyasti vo onun hiidudlarini, tabegiliyi, miihakims icraatini, hiiquqi mese-
lalori hall etmak hiiququnu, gorarlarin qabul edilmasini, xarici dovletin immuni-
tetindon miihakimo vo prosessual tominati, orazi, zaman vo soxslor dairosini,
hiiququn faaliyyat sferasini vo s. ehtiva edir.

1I. Transmilli cinayatlarin taqibi, istintaqr vo miihakimasi
zamani nazara alinan yurisdiksiya prinsiplori
Hor bir dovlet miixtalif prinsiplor asasinda soxslor iizorinds 6z miilki-
hiiquqi vo cinayat-hiiquqi yurisdiksiyasini hoyata kegirir. Bu prinsiplor dovlotin
0z qanunvericiliyinds miiayyan olunur va beynalxalq hiiquqa ziddiyat toskil etmir
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[5, s.77]. Praktikada orazi, srazidonkenarliq, votondasliq (aktiv va passiv), uni-
versalliq, miidafia (qoruma) kimi yurisdiksiyanin timumi prinsiplori taninir.
Yurisdiksiyanin geyd olunan bu iimumi prinsiplori beynalxalq vo dovlstdaxili
hiiquq sistemlorinin osas siitunlarindan biri oldugu {iciin, onlar transmilli
cinayatlorlo miibarizado do nozero alinir vo totbiq edilir. Basqa sozlo, ister
beynoalxalq, istorso do milli qanunvericilik transmilli cinayatlor {igiin spesifik
yurisdiksiya prinsiplori miioyyan etmomisdir.

Transmilli cinayatlor iizorinds yurisdiksiyanin (cinayet yurisdiksiyasinin)
miioyyan edilmasinin va totbiqinin hiiquqi asaslart milli ganunvericiliyin (Cinayat
Mocollasi, Ekstradisiya haqqinda Qanun vo d.) vo dovlstlorin iizorino miivafiq
ohdoliklor qoyan beynolxalq miiqavilslorin (Palermo Konvensiyasi, 2003-cii il
korrupsiya sleyhina BMT Konvensiyasi, cinayat islori lizro qarsiligh hiiquqi
yardim haqqinda miigavilolor vo d.) kombinasiyasina osaslanir. Belo hiiquqi
tonzimloma zorurati onunla baghidir ki, transmilli cinaystlor hom orazi, hom da
subyekt dairosino goro iki vo ya daha ¢ox dovloti ohato etdiyindon, onlarin
maraqlarina gosd etdiyindon, milli qanunvericilik aktlarinin vo beynalxalq
miiqavilolorin uygunlagdirilmis totbiqi zorurati meydana ¢ixir.

Onu geyd edok ki, praktikada transmilli cinayatlorlo miibarizo unilateral
(birtorafli) bilalateral (ikitorofli) vo c¢oxtorofli miistovido hoyata kegirilir.
Transmilli cinayatlorlo miibarizs iglorinin oksariyyati milli soviyyade bas verir.
Belos ki, dovlatlor geyd olunan cinayatlorls somarsli miibarize aparmaq magsadila
qanunlar qobul edir, toskilati-hiiquqi xarakterli todbirlor hoyata kegirirlor.
Azorbaycan Respublikasi tizerine gotiirdiiyli beynoalxalq 6hdaliklore sadiq qalaraq
transmilli cinayatlorlo miibarizo sahosinds kifayat qader birtorafli addimlar atib.
Masolon. korrupsiya cinayatlorini vo insan alveri cinayatlorini qadagan edon
qanunlar gobul edib vo eyni zamanda, bu cinayatlorlo miibarizo mogsadilo
solahiyyatli orqanlar yaradib.

Lakin bu bir danilmaz faktdir ki, transmilli cinayetlorlo miibarizods on
olverigli hiiquqi mexanizm ikitorofli omokdasliqdir. Belo ki, dovlatlor transmilli
cinayatlorlo miibarizade hiiqug-miihafizo orqanlarinin birge islomasine kdmok
etmok {iglin bir-biri ilo miixtalif név miiqavilalor (cinayat islori lizro qarsiligh
hiiquqi yardim haqqinda, ekstradisiya haqqinda) baglayirlar.

Nohayot, dovlotlor c¢oxtorofli omokdasliq miistovisindo transmilli
cinayatlorin aragdirilmasina, istintagina vo miihakimasine yardim etmok
moagsadilo Interpol, Avropol kimi beynolxalq toskilatlarla omokdashq edirlor.
Miibarizonin hansi soviyyads hoyata kecirilmosindon asili olmayaraq, transmilli
cinayatlori torotmokdo togsirli bilinon soxslorin cinayat mosuliyyatino calb edilib
cozalandirilmasi iiclin dovlotlor orazi, orazidonkonarliq, soxsi/votondasliq
(aktiv/passiv), universalliq, vo miidafis (qoruma) kimi yurisdiksiya prinsiplorini
nozors almaga mocburdurlar.

Orazi vo orazidonkonarliq prinsiplori transmilli cinaystlors miinasibatdo
yurisdiksiyanin miioyyon edilmosinin osas etalonudur. Orazi prinsipinin mona
yiikii ondan ibaratdir ki, dovlat 6z arazisindas yerloson biitiin soxslor, miilkiyyat va
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bas veron biitiin hadisalor tizerinde yurisdiksiyaya malikdir. Masalon, cinayat
hanst dovlatin orazisinds toradilibse, yurisdiksiya hamin dovlstin mohkomasina
aiddir. Orazi prinsipi dovlot suverenliyinin orazi xarakterinin ifadossidir. Mohz
orazi prinsipine osason torodilmis cinayotlo orazi yurisdiksiyasina iddia eden
dovlatin real slagesinin miioyyan edilmasi imkani yaranir [6, s.105]. Bu qayda
istor dovlotin 6z votondaslarina, istorso do acnobiloro samil edilir. Ona goro ki,
orazi prinsipi bir torafdon dovletin daxili tohliikasizliyini qorumaq ve ganunun
aliliyini tomin etmaya xidmaot edirs9, o, diger tarafdon vatondaslarin hiiquqlarini
miidafio etmok iiclin miihiim ohomiyyat kosb edir. Bununla bagli professor
Isfondiyar Agayev qeyd edir ki, cinayat ganununun mokan iizro qiivvasi orazi vo
votondasliq prinsiplori ilo miioyyan edilir. ©razi prinsipi dovlstin sarhadlori
daxilinds toradilon biitlin cinayatlors 6z yurisdiksiyasini samil etmasine asaslanir.
Votondasliq prinsipi is9, votondasin omolinin cinayat sayilib-sayilmamasindan
asil olaraq, onun vatondast oldugu dovlstin hiiquqi nozaratini nazords tutur. Bu
prinsiplarin totbigi beynslxalq hiiququn torafdar ¢ixdigi imumbaesori doyarlars,
xiisuson, insan hiiquqlarinin miidafiesi vo dovlstlorin cinayatkarligla birgs
miibarizo 6hdoliklorino uygunlasdirilir [2, s. 86].

Praktikada orazi yurisdiksiyasinin iki novii forqlondirilir: obyektiv orazi
yurisdiksiyas1 va subyektiv orazi yurisdiksiyasi. Obyektiv orazi yurisdiksiyasina
osason, dovlet 0Oz orazisindo basa catmis hiiquq pozuntulari iizerindo
yurisdiksiyaya malikdir vo bu zaman tdéradilmis cinayatin hor hansi bir iinsiirii
xaricida bag vera bilor. Oslinds, obyektiv orazi yurisdiksiyasi dovlatin orazisinda
bas veran omalin naticalorine asaslanir. Masoalon, insan alveri cinayetinin tosiri
konkret bir dovlotin orazisindo hiss olunursa (monso, tranzit, toyinat Olkosi
olaraq), hamin dovlat séziigedon cinayat {izarindo yurisdiksiya talab eds bilar.

Subyektiv orazi yurisdiksiyasi ise sorh etdiyimiz prinsipin oks variantidir.
Bu prinsipo goro, dovlot 6z oOlkosindo baslamis biitiin hiiquq pozuntulari
tizorinds yurisdiksiyaya malikdir, bu zaman hiiquq pozuntusunun har hansi bir
iinslirii vo ya onun basa catmasi hor hansi digor 6lkods ola bilor. Masolon,
dovlatin orazisinds ¢ap olunan saxta pul vo oksinaz xarici dovlotds istifado
olunsa bels, homin dovlet bu qansuz foaliyysts goro hiiquqi mosuliyystin
tatbiqini 0z iizoring gotiira bilor.

Doévlotin - qanunlarinin  yurisdiksiyas1 orazidenkenarliq aspektino do
malikdir. Yoni, dovlet 6z hakimiyyastini 6ziiniin orazi hiidudlarindan konarda,
masalon, beynalxalq rejimli orazilords onun bayragi altinda ugan va iizon
gomilordo (kvazi orazilor) yerloson votondaslarina, bas veron hiiquq
pozuntularina, habels xarici dovlatin orazisinds olan votondaglarina samil edo bi-
lor. Elo bu yerds onu geyd etmok istordik ki, dévlot 6ziiniin yurisdiksiyasini, o
climladon cinayat yurisdiksiyasini xarici dovlatin orazisine totbiq edarken, miitlaq
qanunlarimin totbiqi imkanini, avvalde do vurguladigimiz kimi beynslxalq hiiquq
vo yerlosmo dovlotinin ganunlari ilo razilasdirmalidir vo bu razilagdirma
dovlatlorarast omokdashigin imperativ tolobidir. ©gar belo razilasma olmazsa,
onda miivafiq dovletin foaliyyati xarici dovletin suverenliyinin pozulmasi vo
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daxili islorine qanunsuz midaxilesi kimi qiymatlondirilo bilor. Palermo
Konvensiyasinin 4-cii maddodinds suverenliyin miidafiosi istirak¢i dovlstlorin
iizorino bir 6hdslik olaraq qoyulub. Homin maddads geyd olunur ki, istirakci
dovlastlor bu konvensiyadan irali golon ohdsliklorini ddvletlorin suveren
barabarliyi, daxili islorine qarigmamaq va orazi biitovliiyli prinsiplorine uygun
olaraq yerino yetirmolidir.

Bozon praktikada orazidonkonarliq yurisdiksiyasinin qarsiliqh razilasma
olmadan tatbiqi hallarina rast golinir vo bu asason qagmis cinayatkarlarin tolob
edon dovlotin miithakimo yurisdiksiyas: altina salinmasi zamani bas verir.
Mosalon, ABS-in cinayotkarliqla miibarizo praktikasinda ekstradisiyanin
alternativi kimi cinayotkarlarin qanunsuz ogurlanmasi (illegal abduction) vo ya
zorla  ogurlanmasina (forcible abduction) dair Kera-Frisbi (Ker-Frisbie
doctrine) doktrinast movcuddur vo bu doktrina ABS-da hiiquqi prinsip kimi
taninir [20, s. 76-124]. Sorh etdiyimiz doktrinaya goro, oagor konkret dovlotlo
ABS arasinda miivafiq ekstradisiya haqqinda miiqavilo yoxdursa vo buna
baxmayaraq, ABS soxsin ekstradisiya olunmasinda maraqlidirsa, onu tolob
edirso vo qarst dovlot homin soxsin verilmosindon imtina edirso, belo olan halda
ABS-1n xiisusi xidmat orqanlari homin soxsin qanunsuz ogurlanmasini hoyata
kecirir. Mohkoms yalniz mohkoma prosesinin 6ziiniin odalstliliyi ilo maraqlanir
va tagsirlondirilon soxsin ABS-1n hakimiyyat organlarinin sline neco diisdiiyti
ilo maragqlanmir. 9slinds, doktrina hiiquq-miihafize orqanlarina soxslorin diger
dovlotlordon geyriganuni vo ya zorla ogurlanmasini hoyata kegirmoklo hom
ekstradisiya miiqavilalorini gérmomazliye vurmaga imkan verir, hom da xarici
dovlatin daxili islorine vo suverenliyine hormatsizlik edir, soxsin odalatli
mohkoms aragdirilmasi hiiququnu mohdudlasdirir. Masalon, ABS-1n xiisusi
xidmot orqanlari bu doktrinaya osaslanaraq 1990-c1 ildo Panamanin dovlst
bascis1 general Manuel Noryeqani, 1992-ci ildo Mageynan1 qanunsuz yolla
ogurlamis vo onlar ABS-da mithakims olunmuslar.

Beynolxalq hiiquq dovlsto belo bir hiiquqi imkan toqdim edir ki, o, 6z
yurisdiksiyasint miioyyon soxslor iizorinds, onlarin statuslarindan vo ya
harakatlorindan asili olmayaraq, o cimladan yalniz 6z arazisi ilo mahdudlagmamaq
sortilo, hoyata keciro bilor. Sozsi yurisdiksiyanin aktiv votondasliq vo passiv
votondasliq kimi novlori forglondirilir. Aktiv votondasliq prinsipine asason, dovlot
0z vatondaslarina miinasibatda, cinayatin vo ya miilki hiiquq pozuntusunun harada
bas vermosindon asili olmayaraq, onlara qars1 6z yurisdiksiyasini hayata kegiro
bilar. Passiv vatandasliq prinsipinin totbiqi cinayatin qurbani ilo baghdir. Bels ki,
dovlat 6z vetandaglarinin cinayatin qurbani oldugu biitiin cinayat amallari tizarindo
yurisdiksiya hoyata kegira bilor; bu zaman cinayastin toradildiyi yer va ya cinayati
toradan saxsin votondasligr yurisdiksiyanin tatbiqi {i¢iin shamiyyat kasb etmir.

Lakin passiv vatondagliq yurisdiksiyasinin tatbiqi yuxarida sorh etdiyimiz
prinsiplarle ziddiyyat toskil eds bilor. Buna o hallar sabab ola bilar ki, hor hans1
omoal qurbanin vatondasi oldugu 6lkenin qanunvericiliyine gore cinayat sayildigi
halda, homin omaolin bag verdiyi 6lkonin (orazi yurisdiksiyasi) vo ya omali toradon
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soxsin vatondasi oldugu 6lkenin (vetondasliq yurisdiksiyasi) gqanunvericiliyino
g0ra cinayat sayilmaya bilor. Bu ciir hallarda, yoni iist-iisto diison yurisdiksiya
hallarinda passiv votandagliq prinsipi, 9sason, arxa plana kegir.

Transmilli cinayatlorlo miibarizo sahosindo orazi, orazidonkenarliq vo
vatondasliq prinsiplorinin cinayast yurisdiksiyasinin tatbiqinin asasini togkil etdiyini
biz AR qilivvads olan Cinayat Macallosinin (CM) 11-ci vo 12-ci maddslarinin va
Palermo Konvensiyasiin 15-ci (yurisdiksiya) maddesinin miiqayisali tohlilindo do
gora bilarik. Palermo Konvensiyasinin 15-ci maddasinin toloblorine asason, her
bir istirak¢r dovlst bu Konvensiyanin 5,6,8 va 23-cii maddolorine uygun olaraq
cinayat kimi taninmig amallors dair 6z yurisdiksiyasini miisyyon edorken orazi
prinsipini (cinayatin dovlatin arazisinds, onun bayragi altindaki deniz vo ya hava
gomisinds toradilmasini), vatondasliq prinsipini (cinaystin dovlstin votondasina
qarst, yaxud onun vatondasi vo ya daimi yasayan vatondaslifi olmayan soxs
torofindon toradilmasini) ve arazidonkenarliq prinsipini (Konvensiyanin 5 va 6-c1
maddalarinds nazards tutulan vo dovlstin hiidudlarindan konarda torodilmasing
baxmayaraq, onun orazisindos ciddi cinayat térotmok moqsodi dastyan omollori)
nazars alaraq miivafiq tadbirlor gormalidir.

Konvensiyanin 15-ci maddesinds nozards tutulan prinsipial miiddealar AR
CM-nin 11-ci vo 12-ci maddslorinds do tosbit olunmusdur [1, s. 29-30]. CM-nin
11.1.-ci maddasi arazi prinsipini (obyektiv arazi) aldo rohbar tutaraq miioyyen edir
ki, AR orazisindo baslamis, yaxud davam etmis vo ya basa ¢atmis cinayot, AR
orazisinds toradilmis cinayat sayilir vo AR arazisindo cinayat torotmis soxs bu
Macallo asasinda cinayst mosuliyyatina calb edilir. Cinayst qanununun AR
orazisindon konarda torodilon cinayotloro goro qvvasini miioyyon edon 12.1 vo
12.1-1.-ci maddada AR vatondaslarinin, hom do AR daimi yasayan votondasligi
olmayan goxslorin xaricds toratdiyi cinayatlors gors (ikili kriminalliq prinsipi osas
gotiiriilmoklo) mosuliyyati miioyyon edilir. Maddo 12.2 vo 12.2-1-do iso AR
hiidudlarindan kenarda AR votondasglarina vo ya dovletin maraqlarina qarst
cinayot tdrotmis ocnabilorin va vatondasligi olmayan soxslorin mosuliyyato colb
olunma qaydas1 nozards tutulur.

Hesab edirik ki, orazi yurisdiksiyasinin (obyektiv vo subyektiv)
qanunvericilikda tosbiti transmilli cinaystlorlo miibarizo baximindan olduqca
mithiim ohomiyyat kosb edir. Moasolonin aktualligi onunla sortlogir ki, hazirda
insan alveri, qanunsuz miqrasiya, odlu sialhlarin qanunsuz dovriyyasi, kibercinayatlor
va korrupsiya kimi transmilli cinayatlar iizra cinayat taqibini hayata keciran vahid
beynolxalq cinayot odliyyosi orqanit movcud deyildir. Bu sobobdon milli
qanunvericilik, orazi vo orazidonkenarliq prinsiplorindon asili olmayaraq,
transmilli cinayot tOrotmis soxslorin  mosuliyyato colb edilmosi vo
cozalandirilmasi funksiyasini birbasa daxili mexanizmlorin {izorins qoyur.

Hor hansi amalin transmilli mahiyyat kasb etmasi, homin amalin téradilmasi
faktina goro eyni vaxtda bir neco dovlotin (masalon, orazisinds cinayat bas vermis
dovlstin, cinaystdon zoror ¢okmis dovletin, cinayatkarin votondasi oldugu
dovlatin) paralel olaraq cinayet isi baslamaq ve yurisdiksiyaya iddia etmasino
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zomin yaradir. Belaliklo, yurisdiksiyalarin kolliziyas: bas verir. Belo kolliziya
yurisdiksiyanin orazi, votondasliq (aktiv/passiv) vo miidafio prinsiplorinin
magsadlari miistavisinda yaranir. Masalon, arazi prinsipinin tolobina goro, cinayat
hans1 dovlatin orazisindo téradilibso, homin dévlat cinayat isi baslamaq hiiququna
malikdir. Miidafio prinsipi iso onu tolob edir ki, bas vermis cinayat dovlotin
tohliikasizliyina vo ya diger maraqglarina qars1 yonsldiyindon, hamin dovlat ona
0z yurisdiksiyasini totbiq eds bilor.

Olamoatdar haldir ki, Palermo Konvensiyasinin 15-ci maddesindo
yurisdiksiyalarin totbiqi zamani bas verocok miimkiin kolliziyalarin aradan
qaldirilmasinin hiiquqi imkanlar1 nozerds tutulur. Yoni, Konvensiya transmilli
cinayatlorlo miibarizads istirak¢r dovlotlora hor hansi cinayst yurisdiksiyasinin
miioyyon edilmosindo sorbastlik verir. Hesab edirik ki, yurisdiksiyalarin toqqus-
mas1 halinda yaranan kolliziyalarin aradan qaldirilmasinin on optimal iisiilu
paralel yurisdiksiyanin miioyyon edilmesidir. Paralel yurisdiksiya, eyni hiiquqi
masalo lizarindo bir neg¢a dovlstin eyni zamanda yurisdiksiyaya malik olmasi
halidir. Transmilli cinayotlor eyni vaxtda bir nego dovletin orazisine vo ya
maraqlarina toxundugu ii¢iin, paralel yurisdiksiya qagilmaz olur. Paralel yurisdik-
siya hiiquqi masalalarin hallinde miixtalif imkanlar toqdim etso da, 0, dovlotlorden
asagida qeyd olunan sortlorin nozoro alinmasini da toleb edir. Birinci sort,
suverenliyin qorunmasi, ikinci sort, iimumi beynslxalq hiiquqa sadiqlik, ti¢lincii
sort, miimkiin kolliziyalarin idars edilmesi. Biz bu sortlori Palermo
Konvensiyasinin 15-ci maddssinin miivafiq bandlerinde gore bilarik:

1) Suverenliyin qorunmasi. Konvensiyanin 15.2 vo 15.3-cii bandlorino
gora, istirakel dovlotlorin 6z milli qanunvericiliyine uygun olaraq yurisdiksiya
miioyyon etmak hiiququ vardir. Bu hiiquq eyni zamanda onun arazisindon konarda
toradilon cinaystlors, Ozlinlin suveren maraqlarinin qorunmasi magsadila
yurisdiksiyanin totbiqi tigiin do osas verir;

2) Umumi beynolxalq hiiquga sadiglik. Konvensiyanin 15.6-c1 bondi
istirak¢1 dovlotlorden tolob edir ki, 6z daxili qanunvericiliyino uygun olaraq
miioyyan etdiyi yurisdiksiya qaydalar1 iimumi beynalxalq hiiququn prinsiplaring
zidd olmamalidir.

3) Miimkiin kolliziyalarin idaro edilmosi. Konvensiyanin 15.5-ci bondi
paralel yurisdiksiya zaman1 yaranan kolliziyan1 hall etmak tigiin “maslohotlogsmalor”
mexanizmini an optimal hall tisulu kimi miisyyonlogdirir. ©gar bir ne¢a dovlat
eyni vaxtda eyni omalls bagl amaoliyyat-istintaq tadbirlori hayata kecirirss, onlar
cinayat toqibini slagalondirmak ti¢lin bir-biri ils six amokdasliq etmalidirlor. Bu
tonzimloma bir torofdon transmilli cinaystlorlo miibarizads hiiquqi bosluglarin
yaranmasinin qarsisini alir, digor torafdon iso bu cinaystlorin yurisdiksiya
miibahisalari sababindon cozasiz qalmamasini tomin edir. 2000-ci il Konvensiyasina
osason, totbiq edilon osas maslohotlosma vo olagolondirmo mexanizmlori
qisminda: transmilli cinayatlarin toqibi va istintaqr ilo bagli hiiqug-miihafizs vo
mohkoma orqanlarinin bir-biri ilo maslohatlogmalorin aparilmasi, cinayat
togibinin daha somorsli aparilmasi {iglin uygun yurisdiksiyanin miioyyon
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edilmasi, cinayat toqibinin Otiiriilmasi, birgs istintaq qruplarmin yaradilmasi,
molumat miibadilasi va d. ¢ixis edir.

Palermo Konvensiyasi transmilli cinaystlorlo miibarize mogsadilo
dovlatlors yurisdiksiyani asasan oarazi vo vatondasliq prinsiplorins gors miioyyon
etmayi tovsiya etdiyi halda, Azarbaycan qanunvericiliyi daha irali gedarok siilh
va insanliq aleyhina cinayatlor, miihariba cinayatlori kimi beynalxalq cinayatlorlo
yanagi, insan alveri, terrorizm, terrorizmi maliyyalosdirma vo diger transmilli
cinayotlora goro do universal vo miidafio (qoruyucu) prinsiplorinin totbiqini
miimkiin hesab edir (12.3-cti m.) [1, s. 30-31].

Oslinds, universal yurisdiksiyanin totbiqi beynolxalq adot hiiququna va
miiqavilolors asason jus cogens normalarda tosbit olunmus 6hdsliklori pozan vo
beynoalxalq birlik torafindon cinayet kimi taninan soyqirimi, insanliq sleyhina
cinayatlori, miiharibs cinayatlorini va tacaviiz cinayatlorini shats edir. 2001-ci il
Universal yurisdiksiyaya dair Prinston prinsiplorinin I prinsipinde birmanali
olaraq geyd olunur ki, universal yurisdiksiyanin tatbiqi personal slags, amaslin
hanst dovlstin orazisindo bas vermoasindan deyil, birbasa cinaystin xarakteri ilo
baglidir vo bu prinsip homin aktin II prinsinin miioyyanliyino asasen ciddi
beynolxalq cinayotloro (soyqirimi, miiharibo cinayatloring, siilho qarst
cinayatlors, insanliq sleyhina cinayatlors, isgonco vo d) miinasibatdo totbiq edilir
[24]. Bu problema hasr olunan aragdirmalarda da haqli olaraq vurgulanir ki,
beynalxalq cinayatlor biitiin beynolxalq birliyin maraginda olan erga omnes
ohdsliklori miihafizo edon yus cogens normalarinin kobudcasina pozuntusudur
[15, s. 526-545] va buna gora da dovlstlor beynslxalq miigavilalorin sartlorina,
hom do adot monsali jus cogens normalara istinad edorak bu cinayatlori toradon
soxslar lizarinde miihakima yurisdiksiyasini hayata kegira bilorlar [7, s. 35].

Indi iso Azorbaycanin cinayot ganunvericiliyindo transmilli cinayatloro
miinasibatds universal yurisdiksiyanin totbiqinin hiiquqi asaslarina, onun tatbiq
imkanlarina aydinliq gotirok. CM-nin 12.3-cli maddesi miisyyon edir ki, bu
maddads sadalanan beynolxalq cinayatlori, beynalxalq xarakterli cinayatlori vo
transmilli cinayatlori, habelo cozalandirilmasi AR torofdar ¢ixdigir beynalxalq
miigavilolordon irali golon digor cinayatlori térotmis AR votondaslari, ocnabilor
vo ya veotondashigt olmayan soxslor, cinayotlorin torodilmasi yerindon asili
olmayaraq, bu Macallo asasinda cinayst mosuliyyating calb edilir vo cozalandirilir.
Maddonin miioyyanliyindon goriindiiyii kimi AR beynolxalq vo transmilli
cinayatlore miinasibatds universal yurisdiksiyanin totbiqi imkani CM va 6lkonin
torofdar ¢ixdig1 beynolxalq miiqavilolora sdykenir.

Tosokkiil tapmis praktikaya soykenorok onu qeyd edo bilorik ki,
soyqirimi, miithariba cinayatlari, siilh (tocaviiz) vo insanliq sleyhina cinayatlor
iiclin bu yirisdiksiya qeydsortsiz kecorlidir. Universal yurisdiksiya biitiin
insanligin maraginda oldugu erga omnes Ohdsliklorini miihafizo edon yus
cogens normalarinin pozulmasina gora tatbiq edilir. Yoni, universal yurisdiksiyani
hayata kec¢irmok hiiququnun s6ykondiyi prinsip onun arxasinda duran rasional
moantiqle va birbasa bu prinsipin tabiati ilo baglidir. Universal yurisdiksiyanin
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hayata kecirilmaosi {i¢iin asas sobab cinayatin qarsisint almaq deyil, adalato nail
olmaqdir [9, s. 17].

Bizim fikrimizca, Azarbaycan qanunvericiliyi CM-nin 12.3-cii maddesindo
transmilli cinayatlor torodon soxslorin cozasiz qalmamasini hadof segorok, cinayot
qanunvericiliyinin  orazidonkenarliq yurisdiksiyasmnin totbiqi kontekstindo
universal yurisdiksiya ilo miidafio (goruma) prinsipinin birge totbiginin hiiquqi
miimkiinliiyline sorait yaradib. Ovvelds vurguladigimiz kimi, universal
yurisdiksiya prinsipi beynalxalq hiiquqi menada yalniz mahdud dairali beynalxalq
cinayatlore samil edilirse, miidafio (goruma) prinsipi miivafiq dovletin hiiquqauygun
xarici maraqlarinin mévcudlugu nozere alinmaqla, hamin dovlst {igiin tohliikali
olan istonilon omollors samil edilir. Hesab edirik ki, 6lkenin cinayat
qanunvericiliyinds transmilli cinayatlors miinasibatds universal yurisdiksiyanin
totbiqi dovlatin global tohliikesizliys vo beynalxalq hiiquqi 6hdsliklors verdiyi
Onomin asas gostaricisidir.

Azorbaycanin cinayst qanunvericiliyi ndqteyi-nozarindon transmilli
cinayatlora universal yurisdiksiyanin totbiqini miimkiin edon mohdud sayl
beynolxalq hiiquq aktlarina: 2000-ci il Pa-lermo Konvensiyasi, 1999-cu il
terrorizmin maliyyalagdirilmasi ilo miibariza haqqinda Konven-siya, 1997-ci il
bomba terrorizmi haqqinda Konvensiya, 2003-cii il korrupsiya qarsi miibarizo
hagqqinda BMT Konvensiyasi, 2001-ci il kibercinayatlorlo miibarize haqqinda
Budapest Konvensiyasi vo d. aiddir.

Sual yaranir: qeyd etdiyimiz bu konvensiyalar transmilli cinayatlore
miinasibatds universal yurisdiksiyanin beynslxalq cinaystlorde oldugu kimi tam
sokilda totbiqi imkanini nazords tuturmu? Tabii ki, xeyr! Transmilli cinayatlorlo
miibarizo magsadilo gqobul edilmis konvensiyalar “aut dedere aut judicare” “ya
ver, ya da miithakima et” prinsipi vasitosilo sorti universal yurisdiksiya (vo ya
subsidiar yurisdiksiya) imkaninit nozords tutur. Bunun tosdiqi iiciin Palermo
Konvensiyasinin 15-ci maddasinin 4-cii bandino miiraciot edok. Homin maddonin
miioyyan etdiyi hiiquqi rejima goro, har bur istirak¢t dovlst, cinayat toratmokda
siibholi bilinon $oxs onun orazisinds olduqda vo o, homin goxsi vermodikdo bu
Konvensiya ilo ohato olunan cinaystlors dair 6z yurisdiksiyasin1 miisyyan etmok
islin lazimi todbirlor gortir.

Transmilli cinaystlora sorti universal yurisdiksiyanin (vo ya subsidiar
yurisdiksiyanin) totbiqi asagida geyd olunan sort hiiquqi sortlors cavab vermolidir:
1) soxsin orazido olmasi; 2) ekstradisiyanin reallasmamast; 3) ikili kriminallig;
4) insan hiiquqlarina sortsiz omal etmoa. Mohz bu dord sort birlikdo dovlstlorin
suverenliyino hormat edilmasini tomin edir vo homin cinayastlorlo miibarizado
cozasizliq miihitinin yaranmasinin qarsisini alir.

Bir masaloni do yaddan ¢ixarmaq olmaz ki, transmilli cinayatlors universal
yurisdiksiyanin genis totbiqi dovlotlorin suverenliyino miidaxilo riski yaradir.
Masolon, insan alveri na qodar iyranc, insan layaqgatini algaldan bir cinayat olsa
da, onun ictimai tohliikalilik doracesi soyqirim cinayatinin tohliikoliliyi ilo
miiqayise oluna bilmoz. Bu sobabdondir ki, beynslxalq hiiquqda transmilli
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cinayatlorlo miibarizado universal yurisdiksiya subsidiarliq (ikincilik) prinsipi
osasinda nazars alinir va tatbiq edilir. Hesab edirik ki, Azarbaycan qanunvericiliyi
da bu fakt1 nozars alaraq transmilli cinayatlorlo miibarizoni universal yurisdiksiya
ilo miidafis yurisdiksiyasinin sintezi asasinda qurmusdur.

III. Notica

Belolikla, transmilli cinayetlorin planlasdirilmasi, toradilmasi vo ya no-
ticolori iki vo ya daha c¢ox dovlotin maraglarina toxundugu ii¢iin bu omollori
torotmis soxslorin mosuliyyato colb edilmosindo dovlotlor beynoalxalq hiiquqda
togokkiil tapmis yurisdiksiya prinsiplorine - arazi, srazidonkenarliq, votondasliq
(aktiv/passiv), universalliq vo miidafio (qoruma) prinsiplorino asaslanirlar. Buna
stimul veran sobab iso ondan ibaratdir ki, transmilli cinayatlor toradildiyi zaman
qac¢ilmaz olaraq eyni vaxtda bir ne¢a torofin - mosolon, cinayatin bas verdiyi,
ondan zarar ¢okan va ya cinayatkarin vatondasi oldugu dovlatlorin paralel olaraq
cinayat isi baglamaq vo yurisdiksiyaya iddia etmok hiiququ yaradir. Noticado
yurisdiksiyalarin kolliziyasi bas verir ki, bu da 6z novbasindo beynalxalq hiiququ
daha somorali hall iisullar1 axtarmaq zorurati il iiz-iizo qoyur.

Mogqalado oldo olunmus naticalor gostorir ki, transmilli cinayatlora
miinasibatda yurisdiksiyanin totbiqi ilo bagli meydana ¢ixan problemlorin
somorali holl variantlarinin islonib hazirlanmas: asagidaki istiqamatlords
ohamiyyatlidir: 1) anonavi arazi prinsipi ils suverenlik konsepsiyasinin qarsiligl
miinasibating yenidon baxilmast; 2) yurisdiksiya miinaqislorinin halli {i¢iin daha
tokmil tonzimloms mexanizminin yaradilmasi, bu aspektds, cinayatkarlarin
cozasiz qalmamasi vo cozanin labiidliyli prinsipinin tomin edilmasi; 3)
transmilli cinayeotlora miinasibatde universal yurisdiksiya prinsipi ilo miidafio
prinsipinin qarsiliqlt slagesinin doqiq sorhadlorinin miioyyon edilmasi vo
Azarbaycanin cinayot qanunvericiliyinds bu istigamotds mdvcud olan
uygunsuzlugun aradan galdirilmasi.

Omoalin transmilli shomiyyat kasb etmasi dovlot suverenliyinin imperativ
elementi olan vo cografi sorhadlorlo mohdudlasan orazi yurisdiksiyasimmn
samaraliliyini itirir. Basqa s6zlo, klassik orazi prinsipi transmilli cinayatlorlo miibariza
liciin yetorli deyil. Beynolxalq hiiquq (Palermo Konvensiyasinin niimunosindo)
dovlatlara transmilli cinayatlara gora miimkiin yurisdiksiya miinaqigalorinin hallinin
daha optimal mexanizmlorinin yaradilmasina sorbastlik verir.

Yurisdiksiyalarin  toqqusmasi halinda yaranan kolliziyalarin ~ aradan
galdirilmasinin on optimal Usiilu paralel yurisdiksiyanin miioyysn edilmasidir.
Paralel yurisdiksiya hiiquqi masalalarin hallinds miixtolif imkanlar toqdim etso do, o,
dovlotlordon suverenliyin qorunmasini miitloq sort kimi tolob edir. Yoni, bir dovlotin
maraqlar1 vo hodoflori bagqa dovlotin suverenliyinin pozulmasi hesabina tomin oluna
bilmaz. Belalikls, yurisdiksiyanin miioyyan edilmasine dair irali siiriilon prinsiplor
dovlatlorin suveren hiiquqlarm zsiflatmir, oksina, transmilli cinayatlora qars1 daha
somorali, universallasmis bir suverenlik modelinin formalagmasina xidmot edir. Bu
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iso 0z nodvbesinds, cinaystkarlarin cozasiz qalmamasi vo cozanin labidliyi
prinsipinin tomin edilmasinds an optimal hall yoludur.

Yurisdiksiya miinaqigalorinin hoalli kontekstinds paralel yurisdiksiya
prinsipinin tatbiqi hom an uygun mohkoma platformasinin miisyyan edilmasindo,
hom do siibutlarin slgatanliginin tomin olunmasinda ohomiyyatlidir. Rogabat
aparan yurisdiksiyalar zamani siyasi maraqlar deyil, odalotin barpasi veo
cozasizliga son qoyulmasi asas gotiiriillmalidir.

Beynolxalq adot hiiququna vo miiqaviloloro asason, universal yurisdiksiya
prinsipi - xarakteri nozora alinmaqla - soyqirimi, insanliq sleyhina cinayatlor,
miiharibs cinayotlori vo tocaviiz cinayatlorine sortsiz totbiq edilir. Insan alveri,
terrorizmin maliyyolosdirilmasi vo korrupsiya kimi transmilli cinayatlora
universal yurisdiksiyanin tam totbiqi ise praktiki baximdan miimkiinsiizdiir, ¢linki
bu cinayatlorin ictimai tohliikolilik daracasi va vurdugu zararin xarakteri soyqirim
kimi agir beynslxalq cinayatlorls miigayiss oluna bilmaz. Mdvcud kolliziyalarin
qarsint almaq magsadilo beynolxalq hiiquq “aut dedere aut judicare” “ya ver, ya
da miihakimo et” prinsipi osasinda transmilli cinayatloro sorti universal
yurisdiksiyanin (vo ya subsidiar yurisdiksiyanin) totbiqi imkanini nozords tutur;
clinki universal yurisdiksiyanin haddindan artiq genis tatbiqi dovlatlorin suveren-
liyino miidaxils riski yarada bilor.

Aparilan tadgiqatdan aydin olur ki, AR CM-nin 12.3-cii maddasinds forqli
hiiquqi tebioto vo forqli hiiqugi mesuliyyst rejimine malik beynslxalq vo
transmilli cinayatlorin yurisdiksiya sortlorinin eynilogdirilmasi tosbit olunub.
Beynolxalq birliyin hayati ohamiyyatli maraqlarina qosd eden beynalxalq
cinayotlors miinasibotdo sortsiz universal yurisdiksiyanin totbiqi beynolxalq hii-
ququn imperativ normasi kimi gobul edilso do, insan alveri vo terrorizm kimi
transmilli cinayatlar ti¢lin analoji yanasma hiiquqi cohotdon asaslandirila bilmoz.
Clinki transmilli cinayetlor iizra orazidenkenarliq yurisdiksiyasinin samoraliliyi
yalniz “aut dedere aut judicare” “ya ver ya da miihakima et” klauzulasina
sOykonon sgorti universal yurisdiksiya prinsipi (vo ya subsidiar yurisdiksiya
prinsipi) ¢ar¢ivasindo miimkiindiir.

Qanunvericilikdoki bu boglugun aradan qaldirilmasi tigiin AR CM-nin 12.3-
cli maddasina miivafiq diizolisin edilmosini toklif edirik. Maddads beynalxalq
cinayatlar iiciin gortsiz, transmilli cinayatlar ti¢iin isa cinayatkarin 6lks arazisindo
olmasinit tolob edon sorti universal yurisdiksiya rejimi miioyyon edilmolidir.
Natica etibarilo, bela bir rejimin qanunvericilikde miisyyan edilmasi dovlatlorin
orazidoenkonarliq yurisdiksiyasini asassiz olaraq genislondimosinin gqarsisinin
alinma-sina xidmaot edir.
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THEORETICAL AND PRACTICAL ASPECTS OF DETERMINING
JURISDICTION OVER TRANSNATIONAL CRIMES

ORUJ MURSALOV*

Abstract

The article is devoted to a comprehensive analysis of the theoretical and
practical aspects of determining jurisdiction over transnational crimes that infringe
upon the economic, political, legal, and other interests of two or more states in the
modern era. According to international law (particularly the Palermo Convention),
an act is transnational in nature if the crimes is committed in more than one state,
is planned or controlled in another state, or is carried out by an organized criminal
group operating in several states. The transnational character of the act
concurrently grants the states where the crime occurred, the victim’s state, and the
offender’s state of nationality the right to initiate criminal proceedings and claim
Jurisdiction, resulting in a conflict of jurisdictions. Resolving this issue obliges
international law to identify a more optimal type of jurisdiction and implement
more effective principles.

* Doctoral student of Baku State University/ email- orucmurselov1@gmail.com
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Based on research and analysis, the article emphasizes that the most optimal
mechanism for resolving jurisdictional conflicts in the fight against transnational
crimes today is the application of parallel jurisdiction. The implementation of this
type of jurisdiction, on one hand, fosters closer cooperation between the law
enforcement and judicial authorities of states in combating transnational crimes,
and on the other hand, ensures that criminals do not go unpunished.

The article concludes that it is inappropriate to equate the jurisdictional
conditions of international and transnational crimes, which possess different
legal natures and liability regimes, under article 12.3 of the Criminal Code of the
Republic of Azerbaijan. It is proposed that the article should establish an
unconditional universal jurisdiction regime for international crimes, and a
conditional universal jurisdiction regime requiring the presence of the offender
within the country’s territory for transnational crimes.

Keywords: transnational crimes, jurisdiction, Criminal Code of the
Republic of Azerbaijan, Palermo Convention, territorial jurisdiction, criminal
globalization, universal jurisdiction, conditional universal jurisdiction, parallel
Jurisdiction.

TEOPETUYECKHUE U TIPAKTUYECKHUE ACIIEKTbI
OINIPEJAEJIEHUA IOPUCAUKIIUA B OTHOEHUHN
TPAHCHAIIMOHAJIBHBIX MPECTYILIEHA

OPY]IX MYPCAJIOB*

Pe3rome
Cmamusa noceaujena amanusy meopemuyeckux U npakmudeckux acnekmos
onpeoeneHus 10OPUCOUKYUY & OMHOUEHUU MPAHCHAYUOHATLHBIX NpecmynieHul,
nocsealowux —Ha  ummepecvl 08X umu  bonee 2ocyoapcms.  Coenacho
MeNCOYHAPOOHOMY npaegy, 8 yacmuocmu llanepmcKou KOHEeHyuu, npecmynieHue
HOCUM — MPAHCHAYUOHANbHBILL  XAPAKMED, eCli  COBEPULEHO 6  HECKONbKUX
20Cy0apcmeax, NaaHUpYemcs uiud KOHMpOaupyemcs 8 Opy2om 20cyoapcmee aubo
OCYWecmenaemcs: OpeaHU306aHHOU  NPECMYNHOU 2pYnnou, oOelcmeyioujeli 8
HecKkonbKux 2ocyoapcmeax. Taxou xapaxkmep npecmynienus npeoocmagiiem
HECKOILKUM 20CYOapCmeam npago 8030yincoams y201068HOe 0€l0 U OCYUWEeCMEIAMb
IOPUCOUKYUIO, YMO NPUBOOUM K HOPUCOUKYUOHHBIM KOHGIUKMAM U mpebyem

¢ hexmueHbIx MeEXaHUIMO8 UX pa3PeUIeHUs.
Hccneoosanue nokaszvigaem, umo Haubonee ONMUMATLHOIM MEXAHUSMOM
paspeuienus 10pUCOUKYUOHHBIX KOH@IUKMO8 6 60opbbe ¢ MPAHCHAYUOHANLHOU
npecmynHocmvlo  A81Aemcs  napanneivhas wpucoukyus. Ona cnocobcmeyem

* Hoxropant bakunckoro I'ocynapcrBeHHoro YHausepcurera/ email- orucmurselov @gmail.com
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COMPYOHUYECm8y NpPAasoOXPAHUMENbHBIX U CYOEOHbIX Op2aHO8 20CY0apcmé U
obecneuusaem HeOMEPAMUMOCIb HAKA3AHUS NPECTTYNHUKOB.

B cmamve makoice denaemcs 6b1600 0 HENPABOMEPHOCMU OMOHNCOECMBTICHUS
V08Ul 10PUCOUKYUU  MEHCOYHAPOOHLIX U  MPAHCHAYUOHATIbHBIX NpecmynieHul,
UMEIOWUX PAZTUYHYIO NPABOBYI0 NPUPOOY U PEHCUMbL OMEEIMCMBEHHOCU, 8 CIAMbe
12.3  Yeonoenoco kodexca Asepbatioxcanckori Pecnyonuxu. Ilpeonacaemcs
VCMAHOBUMb  OE3YCI0BHYI0  VHUBEPCATIHYIO  IOPUCOUKYUIO OISl MEHCOVHAPOOHBIX
npecmynieHutl U YCl106HYI0 YHUBEPCAbHYIO I0PUCOUKYUIO Ol MPAHCHAYUOHATLHBIX
npecmynieHutl, mpeoylouyio npucymcmeust NPeCmynHuKa Ha meppumopuu CmpaHbi.

KiroueBble cioBa: mpancHayuoHanvhvie npecmynjienus, OpUcOUKyus,
Yeonosnwvii kodexc Azepbatiosxcanckoii Pecnyonuxu, Ilanrepmckas KoH@eHyus,
MepPUMOPUATbHASL IOPUCOUKYUSL, KDUMUHATbHAA 2100aIU3ayus, YHUBEPCAIbHAs
IOPUCOUKYUSL, NAPATLTENbHAS IOPUCOUKYU.
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®AKYJbTATUBHBIE NIPU3HAKH OBBEKTUBHOM
CTOPOHBI COCTABA NPECTYIIJIEHUSA: HA OCHOBE
AHAJIN3A YTOJIOBHOI'O BAKOHOJATEJBCTBA
A3EPBAMI’KAHCKOM PECITYBJIUKH

HYPAN UICMAWJI3AIE*

Pe3rome

B cmamve paccmampusaiomes paxyivmamusHvle npusHaKu 00beKmueHol
CMOPOHbL COCMABA NPECMYNNIeHUs U UX 3HAYEHUE 8 Y20l06HOM npase. Hecmomps
Ha mo, Ymo 8 meopuu OHU MPAOUYUOHHO OMHOCAMCS K YUCTY Heo0SA3AmeNbHbIX
NPU3HAKO8 COCMABA NPeCMmyNJIeHUsl, Ha NPaKmuKe Ux poib 3HAYUMENbHO Wupe.
Aeémop Ha ocHOBe aHaIu3a Y20J08HO20 3AKOHOOAmMeNbCmea A3zepoaioHcanckoll
Pecnybnuku u nayunvix no0xo0086 ucciedyem cocmagvl RpecmynieHull, 8 KOmopbix
Mecmo, 8pems, Cnocob, 0OCMAaHOB8KA, a MaKdice opyoust U CpedCcmed Co8epPuLeHUs.
npecmynieHuss 3aKOHOOAMeNbHO ONpedeieHbl KAk HeoOXooumvle NPUHaKu
OCHOBH020,  KBAMUDUYUPOBAHHO2O — UMU  NPUBULESUPOBAHHO20 — COCMABA
npecmynienus. A6mop npuxooum K 8bl800y, YUMo 3aKOHOOAMEeNbHOe 3aKpenieHue
Ghaxky1bmamusHbiX NPUHAKO8 00bEKMUBHOU CIOPOHBL NPECMYNIEHUS 8 KA4ecmee
0053ameibHblX  NPUBHAKO8 COOMBEMCMBYIOUUX COCMABO8 XApaKmepusyem
00UeCMBEeHHYI0  ONACHOCMb  OesiHUsL,  UCNONb3yemcs Oas  Oolee  MOYHOU
Keanupurayuu 0esnus u OmepanuieHus CMeNCHbIX cocmaeos. B pabome denaemcs
861600 O HeoOXOOUMOCMU — OdNbHelUle20 MeopPemuiecko20  OCMbICIeHUs.
GhaxkyibmamusHvix NpUHAKO8 00BLEKMUBHOU CHIOPOHLL NPECMYNIeHUs U Ux
3HAYUMOCmu 0Jisl COBEPULEHCMBOBAHUS NPABONPUMEHUMENLHOU NPAKMUKU.

KialoueBble cioBa: cocmas npecmyniienus, 00beKMUBHASL CHIOPOHA,
gaxyremamusnvie NPU3HAKY, MeCMO NPeCmynjieHus, 6pems NnpecmynieHus,
Cnocob  coeepuieHuss npecmynjienus, 00OCMAHOBKA NpPecCmynieHus, opyous
npecmynienus, Cpeocmead npecmynieHusl, K8aUpuKayus npecmynieHus.

1. Bgeoenue

CoBpeMeHHass yroJIOBHO-TIPABOBasi JIOKTpUHA YJENseT 3HAYUTEIbHOE
BHUMaHHME HCCIICIOBAaHUIO COCTaBa MPECTYIUICHHS KaK OJHOW M3 KIIOYEBBIX
KaTeropuii yrosoBHoro mpasa. Ilox cocTaBoM mpecTymieHHs HOHUMAeTcs
COBOKYIHOCTb MPEIYCMOTPEHHBIX YIOJOBHBIM 3aKOHOM OOBEKTHBHBIX U
CyOBEKTUBHBIX IPH3HAKOB, HAJMYUE KOTOPHIX IO3BOJISIET NPHU3HATH JACSIHUE
npectynHbIM. OH TpeAcTaBiIsieT cO00H CBOCOOPA3HBIN «IOPUAMYECKUI TOPTPET»
MPECTYIUICHNUS, BKIIIOYAIOIINH B ce0s1 00BbEKT, 00bEKTUBHYIO CTOPOHY, CYOBEKT U

* JlokTOpaHT Kadeapsl yroJIOBHOTO IpaBa M KpUMUHOJIOTHH bakuackoro I'ocynapcTBeHHOTo
VYuusepcurera/ email: nuraycismayilzada@gmail.com
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CyOBEKTUBHYIO CTOpOHY. Cpelnr yKa3aHHBIX CTPYKTYPHBIX JJIEMEHTOB Ba)KHOE
MECTO 3aHMMaeT OOBEKTHBHAs CTOPOHA, BBICTyMarommias (GopmMol BHEUTHETO
MIPOSIBIICHUS OOIIECTBEHHO OIMAcHOTO nesiHust [15, ¢. 69].

AHamm3 00BEKTHBHOM CTOPOHBI BKIIIOYAET PACCMOTPEHHE KaK 00s3aTebHBIX,
Tak 1 (aKyIbTATUBHBIX MIPU3HAKOB, KOTOPBIE MO3BOJISIOT 0OJIEe TOYHO PACKPHITH
COJepKaHWE KOHKPETHOTO COCTaBa TpecTyIuieHus. HecmoTps Ha TO, dTO
(akynbTaTUBHBIC TPU3HAKH TPUHATO OTHOCUTH K YHCITY HEOOS3aTeNbHBIX, UX
3HA4YCHUE B YTOJIOBHOM IIPAaBE HENb3sI CUUTATh BTOPOCTEIICHHBIM. B CBs3M ¢ 3TUM
(dakynbTaTUBHBIE TPU3HAKH IIeNIeCO00pPa3HO paccMaTpuBaTh KaK CPEACTBO
KOHKPETH3aIlUN COCTaBa MpecTyIuieHus. X ¢akymbTaTUBHOCTh O3HAYACT JIMIITH
TO, YTO OHU XapaKTEePHBI HE I BCEX COCTABOB, YTO, MPHU 3TOM, HE YMAIIET MX
mpaBoBoro 3HadeHus. OHU CIOCOOCTBYIOT MPABHIBLHON KBANM(UKAIIUN JCSHUS,
OTIPAaHUYCHUIO CMEKHBIX COCTABOB MpECTYyIUICHNH U quddepeHmanum yroioBHOM
OTBETCTBEHHOCTH [2, c. 124].

Tak, B 3aBUCHIMOCTH OT UX POJIM B KOHCTPYKIIUHM COCTaBa MPECTYTUICHHUS OHU
MOTYT BBICTYNATh B Ka4eCTBE KPUMHUHOOOPA3YIOIIUX, KBATU(PHUIUPYIOMUX JTHO0
MPUBWICTUPYIOMIUX TIPU3HAKOB. B ONHUX cCiydasx WX HaJIA4YUE SIBISETCS
HEOOXOMMMBIM YCJIIOBHEM TPU3HAHUS JIESIHUSI TIPECTYMHBIM, B JPYTUX — OHHU
UCTIONB3YIOTCS 3aKOHOoaaTeneM it AudhepeHIaiy yroJoBHON OTBETCTBEHHOCTH
C Y4€TOM CTereHH OOIIeCTBEHHOM OMACHOCTH COJICSTHHOTO. 3aKOHOIATEIh, BKITFOUast
(dakynbTaTUBHBIE TMPHU3HAKH B KOHCTPYKIHMIO KBaTU(PHUIIMPOBAHHBIX WM
MIPUBWJICTUPOBAHHBIX COCTABOB MPECTYIUICHHI, UCXOAUT U3 UX THIUYHOCTH IS
COOTBETCTBYIOIIMX JESHHIA, a TaKKe YUYUTHIBAET WX BIMSHUE HA CTEICHb
OO0IIIeCTBEHHOM OMAaCHOCTH — YCHJIMBAatolIee Ju0o0 cMmsryaroriee [5, ¢. 126].

C yuéToM H3II0KEHHOTO TPEJCTABIACTCS HEOOXOIUMBIM PACCMOTPETh
OTJIENbHBIC BUABI (PaKyJIbTaTUBHBIX MPU3HAKOB OOBEKTHUBHON CTOPOHBI COCTaBa
MPECTYIUICHUS U PACKPBITh UX YTOJOBHO-TIPABOBOE 3HAUCHHUE.

1I. Mecmo cosepwenusa npecmynienus Kak Qaxy1omamusHbslii
NPU3HaK 00beKMUBHOL CIMOPOHbL COCMABA NPECMYNIeHUs

MecTo coBepuIeHMsI IPECTYIUIEHUSI — ATO OINpEAEIEHHAs TEPPUTOPHUS WIH
KOHKPETHOE TIPOCTPAHCTBO, B TMpelenax KOTOpOW ObUIO  COBEPIIEHHO
OO0IIIECTBEHHO OMACHOE JiesiHUE. B yroJ0BHOM MpaBe MECTO paccMaTpUBACTCS KaK
O00BEKTHUBHAS TPOCTPAHCTBEHHAS XapaKTEPUCTUKA JACSIHUS, UMEIOIIas 3HAaUCHUE
U KBaNU(UKAIMKU TPECTYIUICHUA. YTOJIOBHBIH KoJeKCc A3zepOaiimkaHCKON
Pecriy6nmuku (mocne atoro — VK) [3] He COAEPKHUT JIErabHOTO ONpEAeICHUS
JAHHOTO MPHU3HAKa, OJTHAKO UCIOJB3YyeT ero B HopMax OcobenHoii yactu. Tak, B
VYK MecTo coBeplieHUs NMPECTYIUIEHHS ONPENEISAETCS TAKUMH MOHSATUSAMU, KaK
«TEPPUTOPUS», KIIPOCTPAHCTBOY, «BOAB U T. A. [loxg MecToMm nonpasymeBaeTcs
KUJIHIIE YeI0BeKa, TEPPUTOPHSI 3aTI0BEIHUKA, 30HA OMACHO MO0 Ype3BhIYaiiHON
HKOJIOTMYECKOM CUTyallMM, NPUOPEKHBIN MO0 KOHTHMHEHTAJIbHBIA HIENbQBI,
TaMOXKEHHasl TpaHuLIa, TeppuTopus AzepOaitkanckor PecryOmuku u T. 1.
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VYToN0BHO-IPAaBOBOE  3HAUEHUE MECTa COBEPIICHUS IPECTYIUICHUS
MPOSIBIISICTCS B IBYX OCHOBHBIX (popmax. OTHOM U3 HUX SBJIAETCS KOHCTUTYTUBHAS
¢dopma: MecTo BBICTYHaeT 00s3aTeIbHBIM MPU3HAKOM Psi1a OCHOBHBIX COCTABOB.
Tak, HapylIeHne pexuMa 0co00 OXpaHsIEeMbIX MIPUPOTHBIX TeppUTOpHii (CT. 261
VYK) o camoii cBo€l IpUpoOJIe MPEANOIaracT COBEPIIEHUE AESIHNAS HA TEPPUTOPUH
3allOBEJHMKA, HAIMOHAIBHOTO TMAapKa WM JAPYTHX 0C000 OXpaHsSEMbIX
rOCyJJapCTBOM IPUPOJHBIX TEPPUTOPUN — BHE 3TOrO IPOCTPAHCTBA COCTaB
UCKJIIOYaeTCsl. AHAJIOTMYHO CaMOBOJIbHAs 3acTpoiKa IUIOIIANEH 3ajeraHus
NoJe3HbIX HcKomaeMbIX (cT. 255 YK) tpancopmupyer Takoil (hakyabTaTUBHBIHA
NpPU3HAK, KaK MECTO COBEpIICHHs ACSHUs, B 00sS3aTEIbHBIM 3JIEMEHT COCTaBa
IIPECTYIJIEHNS, IOCKOJIBKY TOJBKO OCYILIECTBJIEHHE 3acCTPOMKHM B Ipenenax
TUIOIIaieil 3ajeraHus MOJIE3HbIX MCKOMAeMBIX 00pa3yeT YTroJIOBHO HaKazyemoe
nestiue. COOTBETCTBEHHO COBEPIICHUE TEX XKE JESHUI BHE JaHHBIX TEPPUTOPUI
HCKJIIOYAEeT HAaJIM4KEe COCTAaBA YKA3aHHBIX IPECTYIUICHUH.

Hpyroii Gpopmoil sBisieTcss KBaTU(pHUIHUPYIOLIasi POJIb MECTa COBEPIICHHS
IpecTyluleHusa. B 3ToM KadecTBe MECTO COBEpPUICHMSI NPECTYIIICHUS
TpaHC(HOPMHUPYET NEesTHHE W3 OCHOBHOTO B KBAIM(UIIMPOBAHHBIM COCTaB, TeM
CaMbIM CYIIECTBEHHO IOBBIIIAs YPOBEHb OTBETCTBEHHOCTU. Cpenu Hamboiee
MOKa3aTeJIbHBIX MIPUMEPOB MOXKHO OTMETHTH Kpaxy (cT. 177 YK), rpabex (cT.
180 YK) u pa36oii (ct. 181 YK), KOTOpBIE BIEKYT MOBBIIICHHYIO OTBETCTBEHHOCTh
IIPU COBEPIICHUU JESHUS C HE3aKOHHBIM IPOHUKHOBEHHEM B JKWIMILE,
MOMeEIIeHUEe, Ha CKJIaa, oo nnoe xpanwmuiie (ct. 177.2.3 YK). Takum obpazom,
MECTO — JKWJIHWIIE, TIOMEIIEHUe, CKJal, MO0 MHOE XPaHWIMIIE, BHICTyNas B
KadyecTBe KpuTepus quddepeHanuy yroloBHOW OTBETCTBEHHOCTH, CTAHOBUTCS
TEM IIPU3HAKOM, KOTODPBI OKa3blBa€T CYIIECTBEHHOE BIIMSHHME Ha CTEIEHb
OOILECTBEHHO OMAaCHOCTHU JESHHUS.

1Il. Bpems cosepuienus npecmynierus Kak axyibmamuensiil
NPUSHAK 00BEKMUBHOU CMOPOHbL COCMABA NPECMYNIeHUs

Bpewms — 310 npex e Bcero npo10JKUTENbHOCTD WIH JUINTENBHOCTD Yero-
HUOY b, U3MEpsieMasi CeKyHJaM1, MUHYTaMH, 4acamu U Jip. [lox BpemeHeM MoxeT
MI0JIpa3yMeBaThCs IPOMEKYTOK, IIEPHOA, OTPE30K BPEMEHH, B TEUEHHE KOTOPOTO
COBEpIIAETCS KaKOe-TH00 JNeHCTBHE WM MPOUCXOAUT COOBITHE — BpPEMs CYTOK
mbo Bpems roxa. [lpu ommcaHuM NPU3HAKOB KOHKPETHOTO IMPECTYIUICHHS, B
IIPAaBONPUMEHUTEIBHON MPAKTUKE YyKa3bIBAETCS BPEMsSl €r0 COBEPIIECHUS, BpEMs
HACTYIUICHUS OOIIECTBEHHO OMACHBIX TOCIIE/ICTBHIA, @ B HEKOTOPBIX CITydasiX M ero
MPOIOIDKUTENBHOCTE. OZIHAKO B PsAZIE COCTABOB BPeMsl COBEpIICHUS 00IIECTBEHHO
OIACHOTO JICSIHUS SIBJIAETCS 00SA3aTENbHBIM MPU3HAKOM OOBEKTHBHOM CTOPOHBI
npecrymienus [1, c. 93].

HawuGosee HarmsiiHO 3TO MPOSBIAETCS MPH aHATU3E NMPECTYIUICHUH MPOTHUB
BOCHHON CITy’KObI, TJl¢ BpEMEHHBbIC MapaMeTphl BBICTYNAIOT HE TOJBKO Kak
XapaKTEepUCTHUKA JIESHUs, HO U KaK KPUTEPUM yTOJIOBHOM Haka3yeMocCTH. Tax, B CT.
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333 YK 3akoHOAaTe b NPAMO 3aKpEIUIAET BPEMEHHBIE ITPEIENbI IPOTUBOIIPABHOTO
NoBeJIeHUs.. B 4acTHOCTH, YrojOBHAasi OTBETCTBEHHOCTb HACTYIIAET B CIIydae
CaMOBOJIBHOTO OCTABJICHHSI BOWHCKOM YacTH WJIM HESBKM B CPOK Ha CIIyKOy
MPOJIOJDKUTETILHOCTBIO CBBIIIE TPEX, HO HE Ooree necatu cyTok. CrenoBaTenbHo,
BPEMEHHOM KPUTEpUN B JAHHOM COCTaBE€ HOCUT KOHCTUTYTUBHBIM Xapakrep:
MPOJIOJDKUTENIBHOCTh OTCYTCTBUSI BOCHHOCIY’KAILETo SBJSIETCS 00s3aTEeIbHBIM
NPU3HAKOM OOBEKTUBHOM CTOPOHBI IMPECTYIUICHHA. B OTCYTCTBHE yKa3aHHBIX
BPEMEHHBIX MapaMETPOB JIEsTHUE HE 00pa3yeT COCTaB MpecTyIUleHHs. Takum
00pa3oM, IOCKOJIbKY OOCTOSITEIbCTBO BpPEMEHU COJEPKHUTCS B JAUCIIO3UIMU
HOPMBI, OHO BIHSET Ha KBAIM(UKAIMIO COJCSHHOTO M, CIIEJOBATENbHO, Ha
IIPECTYNHOCTb M HAaKa3yeMocTh aesHus [9, c. 147].

OcoOblii WHTEpEC C TOYKM 3pEHUS AaHajiM3a BPEMEHHOTO IpH3HAKa
npeacrasiseT cr. 330 YK, ycranaBnuBaroiasi OTBETCTBEHHOCTD 3a NPUMEHEHUE
HACWJINSA JTMO0 OKa3aHNE CONPOTUBIICHHS C IPUMEHEHUEM HACHUIIHSA IT0 OTHOILICHUIO
K HAYaJIbHUKY WIA MHOMY JIMILY, HCTIOJHSIONEMY 00s3aHHOCTH BOGHHOM CITy>KOBI.
B aucnosuimy 1aHHON HOPMBI MPSIMO YKa3bIBACTCS, YTO HACHUIIME JIOJDKHO OBITH
COBEPIIEHO BO BPEMsI HCTIOJIHEHHUS TOTEPIIEBILIUM 00sI3aHHOCTEH BOCHHOM CITYKOBI
a0 B CBSI3M C MX HUCHOJHEHHEM. TakuMm 00pa3oM, 3aKOHOAATENb CBS3bIBACT
YTOJIOBHYIO OTBETCTBEHHOCTh HE MPOCTO C (DakTOM HACHIIUS, & C KOHKPETHBIM
BPEMEHHBIM KOHTEKCTOM €ro coBepuieHus. CienoBaTeabHO, BpEMEHHON MPU3HAK
B JIaHHOM COCTaBe NPUOOpETaeT KOHCTUTYTHBHOE 3HAYCHUE: OTCYTCTBHE CBSI3H
JESHUSI C MOMEHTOM HCIIOJIHEHMSI CITYy>)KEOHBIX OOS3aHHOCTEH MCKIIOYaeT
KBATM(UKAIIMIO MO JAHHOM CTaThbeé M MOJXKET IIOBJE€Yb IMPUMEHEHHE WHBIX
YTOJIOBHO-TIPABOBBIX HOPM. B 3TOM mposiBisieTcs: cienuduka paccMaTpuBaeMOro
COCTaBa, IJIe BpeMs BHICTYIIAET HE B KOJIMYECTBEHHOM M3MEPEHHMHU (KAK CPOK WM
JUINTENILHOCTD), @ B BUJE YKa3aHUS Ha OIpPENEIEHHbI BPEMEHHOW MHTEpBal —
MIEPUOJ UCTIOJTHEHHUS CITYKEOHBIX (DYHKITHIA.

Jlpyrum npuMepoM OIpENEICHUsI BPEMEHU COBEPLICHUSI NPECTYIUIEHUS B
KadyecTBe 0053aTeNIbHOr0 IpU3HaKa 0OBEKTUBHON CTOPOHSI siBisieTcs cT. 121 YK,
yCTaHaBJIMBAIOIIAsl OTBETCTBEHHOCTH 32 YMBIIIEHHOE YOUHCTBO MaTephiO CBOETO
HOBOPOXAEHHOTO peOEHKa. B aucnosnimm 1aHHON HOPMBI 3aKOHOJATENb MPSMO
YKasblBaC€T Ha CTPOr0 OIPEACIEHHBI BPEMEHHOM HWHTEpBal COBEPLICHUS
IIPECTYIJIEHUS — BO BPEMsl POJOB WJIM HEMOCPEACTBEHHO IOCIE POAOB. Tem
CaMbIM YTOJIOBHO-IIPABOBOE 3HAUCHHE MTPUOOPETAET HE TOIBKO caM (PaKT JTUILICHUS
’KHM3HH, HO U €TO COBEPILICHHE B KOHKPETHBIN (PU3NOTIOTMYECKU U TICUXOJIOTHYECKH
oOycnoBneHHblii nepuoa. Cremayer NOAYEpKHYTh, YTO BPEMEHHBIC PpaMKH,
ycraHoBiieHHbIE B cT. 121 VK, umeror pemaroniee 3HaueHHE Ui NPaBUIbHON
YTOJIOBHO-TIPaBOBOW KBalM(ukauuu. B ciydyae ecnu JHIIEHUE )KU3HU MaTepbio
CBOEI0 HOBOPOXKIEHHOIO PEOEHKA COBEpILIAETCS BHE IEpUOJA POJOB WINM HE
HEIIOCPEIACTBEHHO I0CIE€ HUX, COAESHHOE HE MOANANACT IOJ ACHCTBUE NaHHOU
HOpPMBI U JIMLO MOAJEKUT OTBETCTBEHHOCTH Mo cT. 120.2.9 VK, a umeHHo 3a
yOUHCTBO JIKIIa, HAXOASAIIETOCS B OECIIOMOIITHOM cocTosiHuH [16, c. 247].

124



Nuray ismayllzada. cD.'111(}7.1'II>T21TI/IBHI)IC HNPpU3HAKU 00BEKTUBHOM CTOPOHBI COCTaBa MPECCTYIJICHUA:
Ha OCHOBE aHaJIM3a YTOJIOBHOT'O 3aKOHOATeIbCTBA A3epbaiimkancko Pecrryomnmku// Azarbaycan
Hiiquq Jurnali. 2026 (Nel), s. 121-134

DOI: 10.61638/NFAK2266

Tem caMbIM, BBIXOJ 3@ IIPEJEIIBI BPEMEHHOTO MHTEPBAa, YKa3aHHOTO B CT.
121 VK, Bneu€r He mpocTo M3MEHEHHE KBaTU(UKAIMM, a Iepexol K Ooiee
TSYKKOMY COCTaBY MPECTYIUIEHHsI. DTO elI€ pa3 MOATBEPAKAAET, YTO BPEMEHHOMN
MPU3HAK B PACCMATPUBAEMOM CJIy4ae BBIMOJIHACT Pa3rPaHUIUTENILHYIO (DYHKIIHIO,
OIpeIeIIsisl TPAHUILy MEXy IPUBMUIICTUPOBAHHBIM U KBATU(UIIMPOBAHHBIM BUIaMHU
yOuiicrBa. Takum 06pa3oM, IMEHHO BPEMEHHBIE PAMKH ONPEACISIOT ClIeHU(PUKY
JIAHHOTO COCTaBa U 00YCIABIMBAIOT €ro BBIJIEJICHHE B CAMOCTOSITEIILHYIO HOPMY .

bonee Toro, cinegyer OTMETHUTb, YTO BPEMEHHOM KPUTEpUH B JaHHOM
cllydyae MMeeT TaKkKe MaTepualibHO-IIpaBoBoe 3HaueHne. OH oTpaxaeT ocoboe
COCTOSTHME MaTEPH, CBA3aHHOE C IIPOLIECCOM POJIOB, UTO TPAAULIMOHHO YUUTHIBAETCS
3aKoHoJaTeneM npu JuddepeHnanui yroioBHONH OTBETCTBEHHOCTH. TeM caMbIM
BpEMsl XapaKTEpU3yeT HE TOJIBKO MOMEHT COBEPILEHUS ACSIHMS, HO U SBISAETCS
(akTOpOM, BIUSIONIMM Ha OIIEHKY CTEIIEHH OOLECTBEHHOW OMACHOCTH.

B yronoBHoM 3akoHonatenscTBe AzepOaiimxanckoil PecryOnmku Bpems
COBEPIICHUS PECTYIIIICHHUS Yallle BCETO BHICTYIAET KpUTepueM TuddepeHunanuu
YTOJIOBHOM OTBETCTBEHHOCTH B KBAIM(UIIMPOBAHHBIX cocTaBax. B cr. 328.4 YK
(meucnonuenue mnpukasza), cr. 330.5 VYK (HacuwibCcTBEeHHBIE JCHCTBUSA B
OTHOIICHUU HavyasbHuKa), cT. 341.3 YK (3noynorpebienue mubo npeBbIIeHNnE
JOJDKHOCTHBIX MojiHOMouuid), cT. 344.2 YK (ocTtaBieHue TOHYIIETO BOCHHOIO
KopalJisl) U B psijie APYTUX COCTaBOB, 3aKOHOAATENb MPSAMO IpPEAyCMaTpUBAcT
OoJiee CTPOryI0 OTBETCTBEHHOCTDH 33 COBEPILECHHE COOTBETCTBYIOIIUX ACSHUN B
BOCHHOE BpeMs. B naHHOM ciydae Bpems NpHOOpeTaeT KadyeCTBEHHO WHOU
XapakTep: OHO BBIpaXKaeTcs He B BUJE KOHKPETHOTO CPOKa, a B (popme ocoboro
IpaBoOBOro pexxnuma. CoBeplIeHNE PECTYIUIEHHS B TAKUX YCJIOBHUSIX CBUAETEIbCTBYET
0 TIOBBIILICHHOM O0IIIECTBEHHOM OMACHOCTH, IOCKOJIBKY IOCATATEIbCTBO 3aTparuBactT
OCHOBBI BOMHCKOW TMCIUIUIMHBI U 60eCTIOCOOHOCTH BOOPYKEHHBIX CHIL

Cnemyer OTMETHTb, YTO 3aKOHOJATENb TaKkKe JaéT HOPMATHUBHOE
OIIpe/IENIEHNE YKa3aHHOM KaTeropuu B npuMedanuu K cT. 328 YK: noa «BoeHHbIM
BpEeMEeHEM» TIOHUMAaeTCs HaXxox IeHne AszepOaiikancKoil PecrryOiarky B COCTOSIHUM
BOWHBI C WHOCTPaHHBIMU TOCyJapcTBamMu. TakuM 00pa3oM, 3aKOHOJATENILHOE
OIPEIETICHNE «BOCHHOIO BPEMEHM» JIEMOHCTPHPYET 3HAYMMOCTb BPEMEHM KaK
(aKyJIbTaTHBHOTO TPH3HAKa, KOTOPOE BBICTYHAET CPEICTBOM IubdepeHInanun
YrOJIOBHOM OTBETCTBEHHOCTM M YTOYHEHMs IIPAaBOBOM OLIEHKH JESHUS.
CnenoBaTenbHO, BpeMs Kak (paKyJIbTaTUBHBIN MPU3HAK COCTaBa NMPECTYIICHUS HE
HOCHUT UCKJIIOUUTEIBHO BCIIOMOIaTENbHBIN XapaKkTep, a B PsiJIe CIIy4aeB BbICTYNAET
KBATHU(DUIUPYIOUIMM  OOCTOSITEILCTBOM, HETMOCPEICTBEHHO — BIUSIOIIUM  Ha
YTOJIOBHO-TIPaBOBYIO OLIEHKY JESIHMUS.

1V. Cnocob cosepuienus npecmynienus Kak Qaxky1omamueHbslii
NPU3HaK o0beKMUBHO CIMOPOHbLL COCMABA NPECMYNIeHUs
Crioco0® coBeplIeHUsT MPECTYIJICHUs SBISETCS Hanbojee TOKTPUHAIBHO
pa3paboTaHHBIM (DaKyIbTaTUBHBIM MPU3HAKOM OOBEKTUBHOW CTOPOHBI. Cr1oco0
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XapakTepusyer (GopMy JAesHUs, a UMEHHO, TO, KaKk KOHKPETHO COBEpIIaeTcs
npectynHoe nesHue. Tak, mo muenuto H. II. Ilonomapesa, moj cmoco6om
OOILECTBEHHO OMNACHOTO JESHMS TOHMMAETCs 00pa3 IMOBEACHUS NPECTYITHHKA,
3aKITIOYAIOIIMICS B UCTIONB30BAaHMH PA3IMYHBIX METOIOB, IPUEMOB, MaTepPHAIbHBIX
CpeICTB, ycinoBuid 100 ux kombunanui [12, c. 8].

OO1IecTBEHHO OINAacHOE JesHUE MPEACTaBIseT cO00M aKT OCO3HAHHO-
BOJICBOTO TIOBeNeHUsI B (hopme aeiicTBus win Oe3nericTBus. OHO MOXKET OBITh
WH/IMBUYTU3UPOBAHO CIIOCOOOM COBEPIICHHUS MMOCATAaTEIbCTBA, KaK MOPOXKaast
NPECTYIUICHNE, TaK U YBEIUYHBAsl CTETICHb €r0 OOIECTBEHHOW OMAaCHOCTH.

OnnuM u3 HanboJiee HArIAIHBIX TPUMEPOB POJIH CIOCO0a B KOHCTPYKIIUH
COCTaBOB TMposiBIsgeTcss B auddepeHnmanuy  GopM  XUIIEHUs. AHaIU3
noctanosnenus [Inenyma BepxosHoro Cyna Azep6aiimkxanckoit Pecryomuku «O06
000011eHnN CcyIeOHON MPAKTUKHU IO JIelaM O Kpake, rpabexke u pasdoe» or 3
mapta 2005 toma Ne 1 [6] Takke MOKa3bpIBaeT, YTO CIOCOO COBEPIICHUS
NPECTYIUICHUsI (PAKTUUECKH BBICTYIAET KPUTEPHEM IPU KBATU(PHUKALUHU ACSTHUMI
NPOTUB  COOCTBEHHOCTH, TIOCKOJIBKY MMEHHO 4Yepe3 HEero IpPOBOAUTCS
pasrpaHUueHHE CMEXHBIX COCTaBOB, a €ro HW3MEHEHHE BJIECUYET H3MEHEHHUE
YTOJIOBHO-TIPABOBOM OLIEHKH cofestHHoro. Tak, kpaxa (ct. 177 YK) coBepinaercs
TaitHo, MomeHHnuecTBO (cT. 178 YK) — myTtem 31moynoTpeOieHust 1oBepreM Hin
obmana, a rpadex (ct. 180 YK) — otkpeiTo. Tem cambiM, IpH €JMHCTBE 00BEKTA
Y HaIpaBJICHHOCTH MOCATATENILCTBA YKAa3aHHbBIE COCTABbI PA3IMYAIOTCs UMEHHO IO
croco0y 3aBJaJICHUs] HIMYILIECTBOM.

B yronoBHOM mpaBe CyIIECTBEHHOE 3Hau€HHUE MMEET U TaKoil crocod
COBEpIICHUS MPECTYIUICHUs, KaK MPUMEHEHHWE Hacuius JHUOO0 yrpo3bl €ro
IpUMEHEHHUs1. DTO Hauboyiee YacTO BCTPEYAIOIIMKCS CHOCOO COBEpIICHUS
npecTyruieHus. B CcOOTBETCTBMM € YrOJOBHBIM  3aKOHOJAATEIbCTBOM
Azepbaiimxanckoil PecriyOniky, HacuiIMe MOXKET MPOSBIATHCA B IBYX OCHOBHBIX
dbopmax: Gpu3NIECKON U ICUXHUUECKOM.

Ilon ¢u3nyeckuM TIOHMMAeTCs HACHIWE, OCYIIECTBIIEMOE IIpH
HETMOCPECTBEHHOM KOHTAaKTe NMPUUYMHSIONIEro Bpex juna (JInbo ero opyaui u
CpPeICTB, B TOM YMCJIE KMBBIX) ¢ TesioM notepnesuiero [10, c. 160]. Hacunue
MICUXUYECKOE XKe MPEICTaBIsAET co00M BO3ACHCTBHE HA MCUXUKY (ITOCPEICTBOM
Yero BO3MOXHO M BIMSHHE Ha (U3UOJOTMUYECKHE MpPOSBICHUS OpraHu3Ma)
MOTEPIIEBLIETO MOCPEICTBOM YCTHBIX MJIM MUCHbMEHHBIX BHICKA3bIBAHUH, a TAKKE
MUMHKH U KECTOB.

Tak, B cr. 144-1.1 YK (TOprosis moabMH) Cpeau albTEPHATUBHBIX
CIOCOOOB OCYIIECTBJICHHUSI JAHHOTO TMPECTYIUIEHUS MPSIMO IPETyCMOTPEHBI
«MpPUMEHEHHE HACWIUS» U  «yrpo3a TpuMeHeHus Hacuwius». Crocob
OCYIIECTBIICHUSI TOPTOBIM JIIOJBMH BBICTYNAET OO0S3aTENBHBIM 3JIEMEHTOM
OOBEKTUBHOM CTOpPOHBI COCTaBa JaHHOro mpectyruieHus. Ilpu stom, B
COOTBETCTBUM C IYHKTOM 3 NMpHMEYaHUs K JAHHOM CTaThe, MPUMEHUTEIILHO K
TOPIrOBJI€ HECOBEPIIEHHOJCTHUMH YCTaHOBJIGHHWE CIOco0a HE SBISETCS
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oOs3arenbHBIM. B cT. 163 YK (BocmpernsTcTBOBaHUE 3aKOHHOM TPO(hecCHOHATEHOM
JeSITeIbHOCTH KYPHAIHUCTOB) CIIOCOO COBEPILIEHUS MPECTYIIICHUS BBIPAKACTCS B
NPUMEHEHUH HACWIINS TUOO yrpo3bl €ro MPUMEHEHHS C LENbI0 MPUHYKICHUS K
pacrpocTpaHeHHI0 HH(POPMAIMK WK OTKa3y OT €€ pacnpocTpaHeHus. B nannom
cllyyae croco0 BBICTyMaeT 00sS3aTeNbHBIM MPU3HAKOM OOBEKTUBHON CTOPOHBI
COCTaBa MPECTYIUICHUs, TOCKOJIbKY Oe3 yCTaHOBIIGHHs (aKTa NPUMEHEHUS
HACHJIUSI WJIM YIpO3bl €0 NMPUMEHEHHsS COOTBETCTBYIOIIEE JCSHUE HE BIEYET
YTOJIOBHOM OTBETCTBEHHOCTH.

BaxHoe 3HaueHue npu KBaNU(UKALUU MPECTYIUICHUH, COBEPIICHHBIX C
NpUMEHEHUEM Hacwuius, umeer ompenaeneHue Ilnmenyma KoHcTHUTYyIHMOHHOTO
Cyma Asep0Oaiimkanckoir Pecryonmuku «O TonkoBaHMHM cTaThu 17 w|
cooTBeTcTByomMX crareii Ocobennoit wactu YK AP, mpemycmarpuBaroniux
MIOJIOKECHUS «IIPUMEHEHHE HACWIMS» U «IIPUMEHEHHE HACWIMA, ONAcHOTO IS
KU3HU WIK 310poBbs» 0T 17 mapta 2023 rona [13].

Kpanmudunmpytomiee 3naueHue B psge coctaBoB YK nmeer oOrieonacHbIi
crocod coBeplieHHs MpecTyruieHus. Tak, B mocraHoBieHud [lnenyma
BepxoBnoro Cyna Asepbaitmxanckoil Pecriyomuku «O06 0000mmennn cyaeoHoi
MPaKTUKH 10 JiesiaM 00 YMBIIUICHHOM youicTBe» oT 12 nexabps 2002 roma Ne 3
yKa3bIBaeTCs, YTO OOIIEONACHBIM TPHU3HAETCA TakKoW CHOCO0, MPU KOTOPOM
n30paHHbIe BUHOBHBIM CPEJICTBA MTPEJCTABIIAIOT OMIACHOCTD JUIS HEOTIPEACIEHHOTO
Kpyra JIu1| (HarpuMmep, MoJHKOT, B3PhIB, OTpaBJIEHHE, CTpeiIb0a B Tommy U T.4.) [7].
Tem caMbiM cITOCOO COBEPITICHUS TPECTYTIICHUS IPHOOPETAET KBATU(PHUIHPYIOIIEE
3HAYEHHeE, BIMSISL Ha IPABOBYIO OLIEHKY COJESIHHOTO U CTEIIEHb €r0 OOIIECTBEHHOM
ornacHoctu. OO01IeonacHbli crnocod Kak KBATM(UIMPYIOMINH NPU3HAK 3aKPETUIEH
B psiZie HOPM YTOJIOBHOTO 3aKOHA, B YaCTHOCTH, B cTaThsx 120.2.4, 126.2.4,127.2.3
u 186.2.2 YK (COOTBETCTBEHHO, CIIOCOO COBEPIICHUS MPECTYIUICHUS BBICTYTIACT B
HHUX B KauecTBE 00s3aTEIbHOTO MPHU3HAKa KBAMU(UIIMPOBAHHBIX BHJIOB yOUiiCcTBa,
NPUYMHEHUS TSDKKOTO U MEHEe TSDKKOTO Bpesia 3/10pOBbIO, @ TAKXKE YHHUTOXKECHHS
WY TIOBPEXICHUSI UIMYILIECTBA) U JIP.

V. Obcmanoska cosepuienus npecmynienus Kaxk QaxkyIibmamueHlil NPUSHAK
00beKMUBHOU CIOPOHLL COCIMABA NPECMYNIEHUS

OOcTaHOBKa COBEpIIEHUS TPECTyIUICHUs — Haubojee MIMPOKUNA TI0
coZiepKaHuI0 (paKyIbTaTUBHBIA NpU3HAK OOBEKTUBHOW cTopoHbl. [lom Hel
MIOHUMAETCS COBOKYITHOCTh OOBEKTHBHBIX BHEUIHMX YCJIOBUH — COIMAJBHBIX,
MPUPOIHBIX, — B KOTOPBIX MPOTEKAET MPECTYNHOE JESHUE U KOTOPHIE BIMSAIOT
Ha XapakTep U CTENEeHb €ro OOIIECTBEHHOM omacHocTH. B oTnuuune oT Mecrta u
BPEMEHH, KOTOPBIE ONUCHIBAIOT IPOCTPAHCTBEHHO-BPEMEHHBIE aCTIEKThI JSSTHUS,
00CTaHOBKA XapaKTepPHU3yeT KaueCTBEHHBIC YCIOBUS €TI0 COBEPILICHHUSI.

B cucreme VYK nHaunbonee 3HaYMMOH pa3HOBUIHOCTHIO OOCTAHOBKH
ABIsieTCS O0eBasi 00CTaHOBKA KaK KBATM(DUIUPYIOMUI MPU3HAK MPECTYIUICHUH
npoTuB BOoeHHOM ciy:k0bI (Tn1aBa 35 YK). IIpu sTom, B myHKTe 3 mpyUMEdaHUs K
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ct. 328 VK maércs HOpMaTUBHOE ompejencHue «00eBoil 0OCTaHOBKH», UTO
obecrieynBaeT €IMHOOOpa3HOEe NMOHMMAaHHE U NMPUMEHEHHUE JAHHOTO MpHU3HAKa
npu  KBATM(UKAIMK COOTBETCTBYIOIIUX JESHHWA. YKazaHHas OOCTaHOBKA
CYIIECTBEHHO MEHSIET YTrOJIOBHO-TIPABOBYIO XapaKTEPUCTUKY JICSTHHS: COBEPILICHHUE
MPECTYIJICHUsT TPOTHB BOEHHOW CIy>)KOBI B YCJOBUSX OOEBOM OOCTaHOBKHU
00YCIIOBITUBAET 3HAYUTEIILHO O0Jiee BEICOKHIA YPOBEHb OOILIECTBEHHOM OMAaCHOCTH
M0 CPaBHEHUIO C AHAJIOTHYHBIMU JIESHUSMH, COBEPIIEHHBIMH B MUPHOE BPEMs,
MOCKOJIBKY TaKUe JACHCTBHUS CO3/IAI0T HEMOCPEACTBEHHYIO YIPO3y 60ecriocOOHOCTH
BOOPY)KEHHBIX CHJI M OOOPOHOCIOCOOHOCTH TocyaapcTBa. B cBsi3M ¢ 3THM
3aKOHO/IaTeNIb yCTaHaBIMBAaeT OoJiee CTPOTME CAaHKIMHU 32 COOTBETCTBYIOILIHUE
KBTU(DUIIUPOBAHHBIE COCTABBI 110 CPABHEHUIO C OCHOBHBIMH.

CoBepliieHre TMPECTYIUIEHHS B YCIIOBUSX YPE3BBIYAHHOIO WIIM BOEHHOTO
IMOJIOKEHMSI, CTUXUMHOr0 JIN00 MHOI'0 OOILIECTBEHHOI'O OEACTBHUA, a TAKKE B XOIIE
MAacCOBBIX OECTOPSIKOB MPU3HAETCS OOCTOSTENLCTBOM, OTATYAIOIIMM HaKa3aHHe
(ct. 61.1.11 YK), B yronoBHOM 3aKkoHOAATENbCTBE A3epOaiimkanckoil PeciryOmuk.
Ero yrojoBHO-TipaBOBOE 3HAUCHHE CBS3aHO C TEM, YTO B IOJOOHBIX YCIOBHSX
OOBEKTUBHO CHMWXaeTcss H(P(PEeKTUBHOCTh MEXaHW3MOB TOCYNApCTBEHHOW U
OOIIIECTBEHHO! 3aIUTHI, TOT/Ia KaK MOTEHIIMAIBHBIC TIOTEPIIEBINE OKA3bIBAIOTCS B
COCTOSSHUM TIOBBIIIEHHOM YS3BUMOCTH. [ICHONB30BaHWE BHHOBHBIM — TaKOU
00CTaHOBKM TP COBEPLICHHU IPECTYIUICHHUS CBUICTEIBCTBYET O IOBBIIICHHON
CTENEeHH OOIIECTBEHHOW OMAacCHOCTH JESHHSA W JIMYHOCTH BHHOBHOTO, YTO
NPEIONIPEACIISACT YCHUIICHUE YTOJIOBHO-TIPABOBOT'O BO3ICHCTBUSL.

VI. Opyous u cpedcmea cosepuienus npecmynienus Kak QaxkyibmamugHule
NPU3HAKu 0OvLEKMUBHOU CIOPOHbL COCMABA NPECYNIEHUS

Opymiss W cCpeacTBa COBEPLUEHUS] MPECTYIUIEHUST — 3TO  IIPEAMETHI
MaTepuaIbHOIO MHpa, IPUCTIOCOOJIEHHS, TPHU IOMOIIM KOTOPBIX COBEPIIACTCS
IIPECTyIUICHHE. B CBsA3M C TEM, YTO UCIIOJIL30BAHUE BUHOBHBIM TEX WM UHBIX OPY Ui
WM CPEACTB OOJIErJaeT COBEPLICHHE MPECTYIHOIO IMOCSraTebCTBA, WX HaIUYUe
TaKKe OKa3bIBACT BIMSHUE HA CTETICHb OOIIECTBEHHOM OMAaCHOCTH COJICSIHHOTO.

B yromoBHOM 3aKOHOJATENILCTBE OTCYTCTBYET OIPEAEICHUE OpYIUd U
CPEICTB COBEpLICHMs IPECTYIUICHHs, 4YTO IPUBOJUT K BO3HUKHOBEHHIO
TPYIHOCTEH IIPU YSICHEHUH UX COJEpKaHUsA. B OKTpUHE CyIECTBYEeT MHOKECTBO
MHEHUH 00 omnpezeneHun opyauii U cpeacTB npectyruieHus. [IpuseneM ogHo u3
HUX: «Opynus ¥ CpeAcTBa MPECTYIUIEHUSI — 3TO TE MPEIMETHI, TPUCTIOCOOTCHUS,
BEILECTBA, TPAHCIOPTHBIE CPEICTBA, IPU IIOMOILIM KOTOPBIX COBEPIIAKOTCS
IIPECTYIUICHU. B 4acTHOCTH, K HUM OTHOCSATCS: OpY’KHE, sbl, B3pbIBYATHIC
BEIIECTBA, XUMHMYECKHE PEAKTHUBBI, JOKYMEHTBI, pPa3HOOOpa3HbIE OTMBIUKH,
aBTOMOOWJIM, KOMIIBIOTEPHI M T. 1. Pa3nuuue Mexay OpyIueM U CpelCTBOM
IIPECTYIUIEHUT COCTOMT B TOM, YTO OPYIAHE HCIOJB3YETCS IPU BBIIOJIHEHUHU
O0OBEKTUBHOI CTOPOHBI U, CIEAOBATEIbHO, MPH HETIOCPEICTBEHHOM COBEPILICHUN
MPECTYIUICHHUS, @ CPEICTBO CIIOCOOCTBYET COBEPILIECHUIO MPECTYIUICHHSI, 00IeryaeTr
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ero coBepieHue» [ 14, c. 72]. Takum o0pazom, opyiue, MOHUMAEMOE KaK IpeIMET,
KOTOPBIM OKa3bIBACTCS HETIOCPECTBEHHOE BO3ICHCTBHE HA OOBEKT MPECTYIUICHHS,
TOXe 00JIeryaeT COBEpIlEeHHE MPECTYIUICHUs, M B 3TOM CMBICIIE SIBJISCTCS BUIOM
CpeZcTBa COBEpILEHUs NpecTymieHus [8, c. 32].

CornacHo xe ApyroMy MHEHHIO, «OPYJUE€ COBEPILIEHUS MPECTYIIIEHUS —
3TO NIpPEeIMEThl MaTEpUaIbHOTO MHUpA, MPHUCIOCOOTEHMS, NPUMEHSEMbIE IS
ycuseHdus (U3UYECKUX BO3MOXKHOCTEH JMIA, COBEPIIAIONIETO OOIIECTBEHHO
OIIaCHOE JIesIHUE (HapHUMep, IPUMEHEHUE JIoMa Ui BCKPBITHS ABEpEN rapaxa);
CPEICTBAMU XK€ ABIIAIOTCS NIPEAMETHI, HAPKOTUUECKHUE CPEICTBA, XMMUUECKUE U
STOBUTHIC BEIIECTBA, XUMUYECKUE U (PU3NUECKUE TPOLECCHI U T.J., IPU IIOMOLIH
KOTOpPBIX COBEPILIAETCSI MPECTYIUIEHWE, T.€. OKa3bIBAETCSl IMPECTYNHOE
BO3/ICHCTBUE HAa OOIIECTBEHHBIE OTHOIICHUS, OXPAHSIEMbIE YTOJIOBHBIM 3aKOHOMY
[4, c. 164]. Ilpeanouyrenue, Ha HaIl B3IVIAJ, CIEAYET OTAATh HMEHHO BTOPOMY
MHEHHMIO, TaK Kak OHO Oojiee YE€TKO pa3rpaHMYMBAaceT OpPYyAUsS U CpPEICTBA
COBEPLICHMSI IPECTYIIICHHUS.

B HekoTOpBIX citydasx OpyAus U CpeACTBa MPEyCMaTPUBAIOTCS B KAUECTBE
00s13aTeIbHOrO TPU3HAKa OCHOBHOT'O COCTaBa mHpecTymuieHus. Hampumep, B CT.
233-4 VK (opranusanysi HE3aKOHHBIX MEXIyHAPOIHBIX TEIIEKOMMYHUKAIMOHHBIX
yCIyr IyTEM TOAKIIOUEHHUS] K TEJIEKOMMYHUKAIIMOHHONW CETH), B KOTOpPOM
[IPEyCMaTpUBacTCsl ~ OTBETCTBEHHOCTh 33  OPraHM3alldl0  HE3aKOHHBIX
MEXTyHapOJHbIX TEJIEKOMMYHHUKALIMOHHBIX YCIIYT MyTEM MOAKIIOUEHHS K CETH C
HCIOJIb30BAHNEM COOTBETCTBYIOLIETO TEXHUYECKOTO YCTPONUCTBA.

B npyrux ciydadax opyaus M CpPEACTBAa BBICTYNAIOT B KadyecTBE
00513aTeNIbHOTO MPU3HAKAa KBATM(UIIMPOBAHHOTO COCTaBa NpecTyruieHus. Tak,
HarpuMep, MOXHUILEHHE YeI0BEKa, COBEPIIEHHOE ¢ MPUMEHEHUEM OPYXKHs JTHO0
IIPEIMETOB, UCIOJIb3yEMBIX B KauecTBe opyxkus (cT. 144.2.5 VK), napyumenue
HENPUKOCHOBEHHOCTH YAacCTHOW JKHU3HM, COBEPIIEHHOE C MCIOJIb30BAHUEM
OECIUIOTHBIX JIeTaTeNbHBIX anmmaparoB (cT. 156.2.2 YK), He3akoHHash 0XO0Ta,
COBEpLIEHHAs C UCIIOJIB30BAaHUEM B3pbIBUATHIX BemiecTs (cT. 258.2.2 VK).

CpenctBa u opyIusi COBEPUICHUS MPECTYIICHUSI HEOOXOIUMO OTINYATh OT
npeamera npectymieHust. OJlHa U Ta e BEIllb MOXKET BBICTYIaTh KaK B KaUeCTBE
OpyIus, TaK U B KaUeCTBE NpeIMeTa NPECTyIUIEHUs. Tak, OTHECTPEIbHOE OpYKUE
SBJISIETCS] IPEAMETOM NPECTYIUICHUS ITPU HE3aKOHHOM MPHOOpETeHNH, TIepeaye,
cObITe, XpaHEHUHU, TIEPEBO3KE WM HOIICHUU OPYXKHs, €r0 COCTaBHBIX YacTei,
OoenpunacoB, B3pHIBYATHIX BEHIECTB U ycTporcTB (cT. 228 YK), Torma xak mpu
KBTM(UIIMPOBAHHOM COCTaBe 3axBara 3aylokHuka (cT. 215.2.4 VYK), oHo
BBICTYIIa€T B KAueCTBE OPYAUS COBEpIICHHS MNpEeCcTyIieHus. Takum oOpazom,
OCHOBHOE pas3IM4Me MEXIY NPEIMETOM MPECTYIUIEHUS U OPYAHUSMH, a TaKKe
CpeACTBaMU IIPECTYIUICHNUS 3aKJIF0YAETCS B XapaKTePe UCII0JIb30BaHNS 3TUX BELIEH
IIPU COBEPILEHUH NIPECTYIUIEHUS. B citydae, korja Belb NCI0Ib3YETCs B KAUECTBE
MHCTPYMEHTA BO3JICUCTBHS HAa OOBEKT MPECTYTIJIICHUS, OHA SBJISIETCS OpYAUEM JTHO0
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CpeACTBOM ero cosepiieHus. IIpenqmerom ke NpecTyIUIEHUS OHA CUMTAETCS B
Cllydae COBEPLICHHUS ACSIHUS B CBSI3U WJIM 110 NTOBOAY AaHHOMW Bemu [11, c. 276].

VII. 3axniouenue

IIpoBenéHHOE  uUCCieNOBaHUE IO3BOJIIET  YTOYHUTh  TPAJAULIUOHHBIC
NPEACTaBICHU O MECTe M pONU (PAKyJIbTATUBHBIX NPU3HAKOB OOBEKTHBHOM
CTOPOHBI COCTaBa IIPECTYIIEHNSI B CUCTEME YTroJIoBHOrO Inpasa. [Ipencrasisercs,
YTO UX OTHECEHHE K YHUCIy «HEOOS3aTeNbHBIX» HOCHUT BO MHOTOM YCIIOBHBIM
XapakTep W HE OTpakaeT MX JCHUCTBUTENBHOTO 3HAUCHUS B TIpoOIEecce
KOHCTPYHMPOBAHHS COCTABOB MPECTYIUICHUN U UX PUMEHEHHSI.

AHanu3 nokaszai, yTo (axyIbTaTUBHBIC MPU3HAKU (MECTO, BpeMs, criocoO,
00CTaHOBKA, OpyAUS W CPEICTBAa COBEPIICHHS MPECTYIUICHHsA) OO0JalaroT
CIIOCOOHOCTBIO M3MEHSTH CBOE YTOJIOBHO-IIPABOBOE 3HAUYEHHE B 3aBHCUMOCTH OT
COZIepKaHMsl KOHKPETHOI HOpMBI. B 0fHMX CilyyasiX OHM BBICTYTAIOT B KauecTBE
KOHCTUTYTHUBHBIX 3JIEMEHTOB OCHOBHOTO COCTaBa, MPEIONpEAeyss HaIudue
NPECTYMHOCTH MAESHUs, B JAPYTMX — BBINOJHAIOT KBATM(DUIMPYIOUIYIO JHOO
MPUBHJICTHPYIOILYIO (DYHKIIMIO, BEICTYTIAsl B KauecTBE KpUTepHst AudhepeHmaim
YTOJIOBHON OTBETCTBEHHOCTH.

B oT10if  cBA3M  mpencraBisieTcsi  OOOCHOBAaHHBIM — PAacCMaTpPHBAThH
(dakynpTaTUBHBIE TPU3HAKA HE KaK BTOPOCTENCHHBIC MPHU3HAKH, B LEJIOM
XapaKTEepU3YIOIIUE IPECTYIHOE JESTHUE, a KAK CPEJICTBO KOHKPETHU3ALMH YT OJIOBHO-
IIpaBOBOIO 3ampera. VIMEHHO uepe3 HUX JocTUraercs HeoOXoaumasl CTENEHb
OIpeIeIEHHOCTH MPABOBOM HOPMBI, 00ECIEUNBACTCS OTTPAaHUYEHUE CMEXKHBIX
COCTAaBOB IPECTYIJICHUN M YUYUTBIBAIOTCS OCOOEHHOCTH (PAKTUYECKON CTOPOHBI
TeSTHUS.

3HayeHue (hakyIbTaTHBHBIX NPHU3HAKOB OOBEKTUBHOW CTOPOHBI COCTaBa
MPOSIBIISIETCS] TAKXKE B TOM, YTO OHH TIO3BOJISIFOT YYUTHIBATh KOHKPETHBIE YCIOBHUS
COBEpPILEHHS MPECTYIUICHUSI U TEM CaMbIM aJIeKBaTHO OTPAXKaTh CTENEHb €ro
oOmecTBeHHON onmacHOCTH. OHHM TO3BOJISIIOT YYHUTHIBATh IMPOCTPAHCTBEHHBIE,
BpPEMEHHBIE, CUTYallMOHHbIE U UHBIE XapaKTEePHCTHKN COBEPILCHUS MTPECTYIIICHUS,
KOTOpbIE HEMOCPEACTBEHHO BIHSIOT HA OIICHKY CTENEHH €ro OOLIeCTBEHHOU
OMaCHOCTH. JTO, B CBOIO OYEpEb, UMEET NMPUHIUINAIBHOE 3HAUEHUE KaK JUIs
NPaBUIbHON KBaTU(UKAIMM COJCSIHHOTO, TaK M JJS WHAMBHIYyaJIH3alUU
HaKazaHusl.

Takum o00Opa3oM, (QaxkyJIbTaTUBHBIE NPU3HAKM OOBEKTUBHOW CTOPOHBI
COCTaBa MPECTYIUICHUS WIPAIOT CYIIECTBEHHYIO POJIb B YTOJIOBHO-IIPAaBOBOM
peryJIupoBaHUM, TO3BOJISISI COOTHECTH aOCTpaKTHBIE MOJOXKEHHUS 3aKOHa C
KOHKPETHBIMU OOCTOSATEIBCTBAMHU COBEPIIEHHOTO nesHUSA. WX nanpHeiiee
Hay4YHOE OCMBICJICHHE UMEET 3HaYeHHE KaK U pa3BUTHs YTOJOBHO-IIPABOBOU
TEOPHH, TaK U IS OBBIIICHHS KAYeCTBA MPABOIPUMEHUTEIBHON MPAKTUKH.
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CINAYOT TORKIBINIiN OBYEKTiV COHOTININ FAKULTATIV
OLAMOTLORI: AZORBAYCAN RESPUBLIKASININ CINAYOT
QANUNVERICILIYININ TOHLILI OSASINDA

NURAY ISMAYILZADO*

Annotasiya

Mbaqalada cinayat tarkibinin obyektiv cohatinin fakiiltativ alamatlori vo
onlarin cinayat hiiququnda ahamiyyati aragdirilir. Baxmayaraq ki, nazariyyada
onlar ananavi olaraq cinayat tarkibinin macburi olmayan alamatlori sirasina aid
edilir, tacriibada onlarin rolu xeyli daha genigdir. Miiallif Azarbaycan
Respublikasinin cinayat ganunvericiliyinin va elmi yanagsmalarin tohlili asasinda
ela cinayat torkiblorini tadqiq edir ki, burada cinayatin toradildiyi yer, vaxt, tisul,
sorait, habela cinayatin toradilmasi alatlori va vasitalori qanunvericilikda asas,
habels agirlasdirict va yiingiillagdirici hallari nazorda tutan cinayat torkiblarinin
zaruri alamatlari kimi miiayyan edilmisdir. Miiallif bela naticaya galir ki, cinayatin
obyektiv cahatinin fakiiltativ alamatlorinin miivafiq cinayat tarkiblarinds macburi
alamoatlor kimi qanunvericilikds tasbit olunmasi amalin ictimai tohliikaliliyini
xarakteriza edir, amalin daha daqiq tovsif edilmasi va oxsar cinayat torkiblorindan
forqlondirilmasi iiciin istifada olunur. Maqalads cinayatin obyektiv cahatinin
fakiiltativ ~ alamatlorinin =~ va  onlarin  hiiquqtatbiqgetma  tacriibasinin
tokmillagdirilmasi baxumindan ahamiyyatinin daha da nazori cohatdon dork
edilmoasinin zaruriliyi barada natica ¢ixarilir.

Acar sozlor: cinayat tarkibi, obyektiv cahat, fakiiltativ alamatlar, cinayatin
toradildiyi yer, cinayatin toradildiyi zaman, cinayatin toradilma iisulu, cinayatin
toradilmoa soraiti, cinayatin alatlori, cinayatin vasitalari, cinayatlarin tovsifi.

* Baki Dovlat Universiteti / Cinayat hiiququ va kriminologiya kafedrasinin doktoranti / email:
nuraycismayilzada@gmail.com
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INZIBATI HUQUQ

INZIBATi ORQANLARIN INZiBATi AKTLARININ VO FAKTIKI
XARAKTERLI HOROKOTLORININ MUQAYISOLI TOHLILI

ROYA MIRTALIBOVA*

Annotasiya

Mbaqalada inzibati orqganlarin inzibati aktlar: va faktiki xarakterli horakatlari
inzibati faaliyyatin hiiquqi formalart kimi miiqayisali sakilds arasduilr. Bu
faaliyyat formalarimin hiiquqi mahiyyati, hiiquqi naticalori va tatbiq xiisusiyyatlori
arasinda moveud farqlorin miiayyan edilmasi tadqgiqatin asas istiqamatini taskil
edir. Arasdirmanmin asas maqsadi inzibati aktlarla faktiki xarakterli harakatlorin
oxsar va farqli cohatlorini miiayyan etmoak, onlarmn hiiquqi statusunu va inzibati
faaliyyat sisteminda yerini tohlil etmakdir. Todgiqatda homginin bu faaliyyat
formalarimin inzibati aktlardan va prosessual horokatlordon forqlondirilmasi,
inzibati orqanlarin salahiyyatlorinin hiiquqi hadlari va saxslarin hiiquqi miidafiasi
masalalori arasdirilir.

Todgiqat zamani normativ-hiiquqi aktlarin, elmi adabiyyatin va hiiquqi
vanasmalarin tahlilindan istifads edilmisdir. Azarbaycan, Estoniya va Latviya
qanunvericiliyinin miigayisali arasdirilmasi asasinda faktiki xarakterli harakatlorin
hiiquqi tonzimlanmasi ilo bagli farqli yanasmalar miiayyan edilmisdir. Arasdirmada
faktiki xarakterli harakatlorin hiiquqi mahiyyatinin, inzibati aktlardan forglandirici
meyarlarimin va onlara tatbiq edilon hiiquqi miidafio mexanizmlarinin miixtalif
hiiquq sistemlorinda neca miiayyan edildiyi tohlil olunur. Bununla yanasi, bu
faaliyyat formalarimin hiiquqi cahatdon daqiq forqlondirilmomasinin hiiquqi geyri-
miiayyanlik yaratdigi va mahkama miidafiasi zamani miiayyan problemlora sabab
ola bildiyi asaslandirilir.

Todgiqatin naticalori gostorir ki, inzibati aktlar vo faktiki xarakterli
hoarakatlor arasinda hiiquqi forqlorin aydin miiayyan edilmasi inzibati faaliyyatin
qanuniliyinin qiymatlondirilmasi baximindan miihiim ahamiyyat dasiyir. Faktiki
xarakterli horokatlorin hiiquqi statusunun vo onlara qarsi hiiquqi miidafio
vasitalorinin daqiq miiayyon edilmamoasi soxslorin hiiquglarmin miidafiasi va
mahkama tacriibasinda vahid yanasmanin formalasdirilmasi baximindan ¢atinliklor
varada bilor. Bu sababdan maqalada faktiki xarakterli horakatlarin hiiquqi rejiminin
daha aydin miiayyanlasdirilmasi, inzibati faaliyyat formalari arasindaki hiiquqi
sarhadlarin daqiqlasdirilmasi va hiiquqi miidafio mexanizmlarinin tokmillagdirilmasi
istiqamatinda miihiim takliflor irali siiriiliir.

* Daginmaz Omlakin Dévlot Kadastr1 vo Reyestri publik hiiquqi soxsin 1 sayli Baki Orazi
Idarasi, Hiiquq sobesi, Email- royalmiriyeva@gmail.com
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Acar sozlor: inzibati akt, qanunculuq, salahiyyat, idaraetmoa, hiiquqi
taminat, inzibati icraat, ganunvericilik, hiiquqi doviat.

I Inzibati akt va faktiki xarakterli harakatin milli
va xarici hiiquqi miistavida anlayisi va hiiquqi mahiyyati

Hiiquq vo azadliglarin mensoyi dovleto godor olan proses kimi gobul
edildiyi igiin, tobii hiiquqi elementlarin orijinalligina pozitiv hiiququn tesirinden
miihafizo olunmas1 dovlot hakimiyyatinin asas vozifalarinden biri kimi ¢ix1s edir
[27,s. 61]. Hiiquq vo azadliglarin dovlat torafindon taninmasi vo qorunmasi yalniz
onlarin normativ saviyyads tasbit edilmasi ilo mohdudlasmir. Bu hiiquqlarin real
moazmun kasb etmasi, ilk ndvbadas, dovlst hakimiyyatini hayata keciron inzibati
orqanlarin gilindalik foaliyystinds hamin hiiquqlara hormat gostorilmesindon,
onlarin hoyata kegirilmasi ii¢lin alverisli hiiquqi sorait yaradilmasindan vo inzibati
solahiyyatlorin qanunun aliliyi prinsipi osasinda reallagdirilmasindan asilidir [25].
Basqa sozlo, fundamental hiiquq va azadliglarin praktik tominati dévlatin inzibati
foaliyyatinin hiiquqi ¢or¢ivasinin neco qurulmasi, inzibati orqanlarin hansi hiiquqi
faaliyyst formalarindan istifads etmasi vo bu faaliyyet formalarinin qanunvericiliklo
hans1 hadds tonzimlonmasi ilo six baglidir. Miixtolif siyasi proseslor naticosindo
inzibati orqanlar dovlst idaragiliyinin getdikca daha genis saholorini ohato etmis,
ovvalki dovrlorlo miiqayisods daha ¢ox tonzimloyici funksiyalar hoyata
kecirmiglor [11, s. 207]. Mohz bu baximdan inzibati orqanlarin hiiquqi foaliyyot
formalarinin  nozori osaslarinin  miioyyonlosdirilmasi  va  onlarin  hiiquqi
mahiyyatinin aragdirilmasi miiasir inzibati hiiququn osas todqigat istigamatlorindon
biri kimi cixis edir. Inzibati organlarin faaliyyat formalart hiiqugi dévlot
prinsiplorinin hoyata kegirilmasi, publik idarsetmonin somaraliliyinin tomin
edilmasi vo fiziki vo hiiquqi soxslorin hiiquq ve maenafelorinin qorunmasi
baximindan miihiim shomiyyat kosb edir.

Bu faaliyyet formalar sirasinda inzibati aktlar vo faktiki xarakterli harokotlor
inzibati hiiququn osas institutlar1 olmaqla, inzibati orqanlarin solahiyyastlorinin
hayata kecirilmasinin miixtolif hiiquqi ifads formalarini toskil edir. Hor iki institut
inzibati foaliyyotin torkib hissosi olsa da, onlarin hiiquqi tobioti, magsadi vo
dogurdugu noticolor bir-birindon forqglonir. Buna goro do ilk ndvbodo homin
anlayislarin mahiyyetinin miioyyon edilmosi zoruridir. Bu mogsadlo hiiquqi
doktrina, mohkoma tocriibosi vo ovvalki elmi aragdirmalar genis sokildo tohlil
olunmus, hiiquqi vo elmi asaslandirmalar sistemli sokilde arasdirilmisdir. Inzibati
orqanin hiiquqi notico yaradan miivafiq icraat formasi (inzibati akt) ilo hec bir
inzibati icraat olmadan vo ya onun osash qaydalarini pozmaqla hayata kecirdiyi
maddi-faktiki faaliyyati (faktiki xarakterli harokatlori) bir-birinden forqlondirilmalidir;
ciinki inzibati orqanin xarici tosirli hor bir maddi faaliyyati miitlaq sokilde ganuni
inzibati icraat formasina asaslanmalidir [23, s. 148-149].

Doévlat idaragiliyinde mogsoed, maddi hiiquq normalarina ossaslanmagqla
fiziki vo ya hiiquqi soxs li¢iin konkret hiiquq, vozifo vo ya iistiinliik miioyyon edon,
dovlat hakimiyyati salahiyyatlorinin hoyata kegirilmasi il bagl inzibati gorarin
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qobul edilmasini tomin etmokdir [22, s. 88]. Inzibati hiiquq doktrinasinda faktiki
xarakterli harokatlorin hiiquqi mahiyyati ilo bagli vahid mévqe moévcud deyildir.
Miislliflorin bir qismi hesab edir ki, faktiki xarakterli harokatlor inzibati aktlardan
tamamilo forqli hiiquqi institut olmagqla miistoqil inzibati foaliyyst formasidir. Bu
yanagmaya gOro, faktiki xarakterli horokotlorin osas magsadi hiiquqi natico
yaratmaq deyil, miioyyan faktiki voziyyatin yaradilmasi vo ya doyisdirilmasidir.
Hiiquqi naticolor isa inzibati orqanin iradesindon deyil, hoyata kecirilon faktiki
davranigin hiiquq miinasibotlorino tosirindon iroli golir. Masolon, polis
omokdaslari torafinden yol harakatinin tonzimlonmasi, fovgelads vaziyyat zamani
insanlarin toxliys edilmasi, yangisondiirme xidmatinin yanginin sondiiriilmasi,
sanitar-epidemioloji orqanlarin tohliikeli orazinin dezinfeksiya edilmasi vo ya
dovlat qurumu torafindon yasayis montogosinds qoza noticosindo su tochizatinin
miivoqqati dayandirilmasi kimi foaliyyatlar hiiquqi qorar qobul edilmadon hayata
kegcirilon vo bilavasita faktiki natica doguran inzibati faaliyyot niimunslori hesab
olunur. Bu hallarda inzibati orqanin asas mogsaodi hiiquqi statusu doyisdirmok
deyil, ictimai tohliikasizliyin v ya ictimai maragin operativ tomin edilmasidir.

Bununla yanagi, hiiquq adabiyyatinda forqli mévqeys do rast galinir. Bir sira
miiolliflor faktiki xarakterli harakotlorin inzibati aktlardan tam ayrilmasinin nozari
baximdan hor zaman osaslandirilmis olmadigini qeyd edirlor. Onlarmn fikrinco,
inzibati orqanlarin hoyata kegirdiyi bir ¢ox faktiki davranislar aslinds avval qobul
edilmis inzibati aktin icra morholosini toskil edir vo homin aktdan hiiquqi
baximdan ayr1 qiymatlondirilo bilmaz. Masoalon, qanunsuz tikilinin sokiilmasi
baradas inzibati qorar qobul edildikden sonra tikilinin texnika vasitasils sokiilmasi,
qanunsuz reklam 16vhasinin demontaji, qanunsuz yerlosdirilmis ticarat koskiiniin
orazidon gotiiriilmasi, yaxud icazasiz tikintinin dayandirilmasi moagsadils tikinti
meydancasinin mohiirlonmasi hiiquqi baximdan faktiki horakot olsa da, hamin
foaliyyatlor miistoqil hiiquqi asasdan deyil, avval gobul edilmis inzibati aktdan
irali golir. Bu sobobdon homin miialliflor bels hallarda hiiquqi miibahisonin
moarkozinda faktiki horokotin deyil, onu sortlondiren inzibati aktin dayanmali
oldugunu miidafio edirlor. Onlar homg¢inin bildirirlor ki, hom ganunsuz inzibati
akt, hom ganunsuz faktiki xarakterli horokotin olmasi naticodo mosuliyyato sobob
olur vo onlar intizam todbirlori altinda miihafizo olunur. Intizam ictimai inkisaf
prosesindo tobii yollarla vo ya dinin, adotin, madoniyyatin tosiri altinda, bozi
hallarda isa dovlet qanunvericiliyi tosiri altinda formalasan, comiyyatin
maraqlarina cavab veran va onun oksar {izvlori torafindon riayet edilon davranig
qaydalart macmussidir [7, s. 187].

Doktrinada daha miirokkob miizakiro predmetlorindon biri ise inzibati
organlarin informasiya xarakterli foaliyyetinin hiiquqi tebiati ilo baghdir. Xiisusilo
Alman inzibati hiiquq nazariyyasinds dévlat orqanlarinin xobordarliq, tovsiye va ya
molumatlandirma xarakterli foaliyystinin faktiki xarakterli harokot hesab olunub-
olunmamasi uzun miiddoet miibahisa dogurmusdur. Masalon, qida tohliikasizliyi
orqaninin miioyyon mohsulun insan saglamligi iiciin tohliikoli olmasi barads
ictimaiyyato xabardarliq etmasi, sohiyys orqaninin konkret preparatin istifadasindon
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cokinmayi tovsiye etmasi, polis orqanlarinin miisyyon araziys daxil olmamaga dair
xobordarliq yaymasi vo ya dovlst qurumunun konkret sirkotin foaliyyotindo askar
edilmis pozuntular barads rosmi molumat dorc etmasi formal baximdan inzibati akt
hesab edilmir. Bununla bels, belo molumatlar hiiquqi gerar gsbul edilmodon
soxslorin iqtisadi faaliyyotine, kommersiya niifuzuna, miilkiyyat hiiququndan
istifadosing vo digor hiiquglarina ciddi tasir gostora bilir. Mohz bu sobobdon inzibati
organlarin hiiquqi vo faktiki foaliyyetinin insan hiiquqlarina tesiri yalniz formal
hiiquqi naticalor kontekstindo deyil, ham do soxslorin fundamental hiiquq va
azadliglarina faktiki miidaxile imkanlar1 baximindan qiymatlondirilmalidir. Clinki
inzibati faaliyyatin istonilon formasi, hiiquqi natice yaradib-yaratmamasindan asilt
olmayaraq, insan hiiquqlarinin hoyata kecirilmasina birbaga vo ya dolay1 tesir
gdstaro bilor. Insan hiiquglar1 olmadan miiasir hoyat: tesovviir etmok miimkiin
deyildir, ¢iinki bu hiiquglar he¢ bir ayri-seckilik olmadan biitiin insanlara aid
olmagla, o climlodon azadliq, baraborlik, adalatlilik, humanizm vo s. kimi miihiim
hayati prinsiplars asaslanmagqla universal xarakter dastyir [5, s. 9]. Hiiquqda qanuni
adalotli mithakima prinsipi inzibati qorarlara qarst da tolob olunur [19, s. 40]. Bu
hiiquglarin konstitusiya miidafiosinin demokratik sistemin tomolinin miihiim bir
elementi oldugunu iddia etmak miibaligo olmazdi [20, s. 297]. Fundamental hiiquq
vo azadliglarin universal xarakter dasimasi inzibati orqanlarin hoyata kegirdiyi
biitlin foaliyyst formalarinin, o climlodon hiiquqi akt hesab edilmoyon faktiki
xarakterli horokotlorin do insan hiiquglarina miimkiin tosiri baximindan
qiymatlondirilmasini zaruri edir. Bu sababdon miiasir inzibati hiiquq doktrinasinda
bela faaliyyatlorin hiiquqi mahiyystinin daqiq miisyyanlosdirilmasi va onlara qars1
somoarali hiiquqi miidafio mexanizmlorinin formalagdirilmasi xiisusi elmi-praktiki
ohomiyyat kosb edir. Mohz buna goéro do miasir Alman inzibati hiiquq
doktrinasinda belo foaliyystlorin hiiquqi tobioti, onlarin faktiki xarakterli horokat
hesab edilmasi vo bu hallarda hansi hiiquqi miidafio vasitslorinin tatbiq olunmali
olmasi barado miixtalif nazori yanagmalar mévcuddur.

Miiasir inzibati hiiquq doktrinasinda iistiinliik toskil edon mévqgeyo goro iso
faktiki xarakterli hoarokatlor vahid hiiquqi kateqoriya tagkil etso da, onlarin hamaisi
eyni hiiquqi xarakter dasimir. Bir qrup faktiki xarakterli horokotlor miistaqil
inzibati foaliyyat kimi meydana ¢ixir va har hansi inzibati aktin mévcudlugunu
tolob etmir. Digor qrup iso avval gobul edilmis inzibati aktin faktiki icra formasi
kimi ¢ixis edir. Bu tosnifat hom inzibati faaliyyastin hiiquqi mahiyyatinin diizgiin
miioyyan edilmasino, ham do miibahise zamani totbiq olunacaq hiiquqi miidafis
vasitalorinin diizgiin se¢ilmasina imkan verir vo hazirda Alman inzibati hiiquq
nozoriyyasindo daha osaslandirilmis yanasmalardan biri hesab edilir.

Qanunvericiliyimizo nozer yetirsok, inzibati icraatin osasen “Inzibati icraat
haqqinda” Azarbaycan Respublikasi Qanunu ilo tonzimlondiyini gororik. inzibati
icraat barade qanun diger dlkslorde oldugu kimi gabul edildiyi vaxtdan etibaron
tonzimlayici dovlot sistemini idare edon standart qaydalari miioyyen etmisdir [26,
s. 630]. Homin Qanunun 2.0.6-c1 maddasine asasaon inzibati icraat dedikdos, fiziki
va ya hiiquqi soxslorin miiracioti osasinda vo ya inzibati orqanlarin 6z togobbiisii
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ilo inzibati aktin qabul edilmasi, icra olunmasi, doyisdirilmasi vo ya logv edilmasi,
habels inzibati sikayatlora baxilmasi iizro miivafiq inzibati orqanlar torafinden bu
Qanunla miioyyan olunmus prosedur qaydalar daxilinds hayata kegirilon faaliyyat
basa diisiiliir [15, s. 90]. Azorbaycan Respublikasimin "Inzibati icraat haqqinda"
Qanununda inzibati akt anlayis1 normativ qaydada tasbit edilmigdir. Qanunun
2.0.2-ci maddasina asasan, inzibati akt inzibati orqan torafinden timumi (publik)
hiiquq sahasing aid olan konkret mosslonin nizama salinmasi vo ya holl edilmosi
moqsadilo gabul olunan, fiziki vo ya hiiquqi soxso (soxslors) invanlanan vo onlar
ticlin miioyyan hiiquqi naticalor yaradan gorar, sorancam va ya digor hakimiyyat
tadbiridir [14]. Bu anlayisdan goriindiiyii kimi, inzibati aktin asas tinsiirlori onun
inzibati orqan torafindon qgobul edilmasi, publik hiiquq miinasibatlorine aid
olmasi, konkret masalaya yonalmasi, miioyyan subyekts tinvanlanmasi va hiiquqi
notico yaratmasidir [12, s. 15-16]. Inzibati orqan dedikdo iso hansi orqanlarin
nozords tutulmast hoam Qanunda, hom do ayrica normativ-hiiquqi aktda
tonzimlonmisdir [9].

Bununla yanasi, qanunvericilikde faktiki xarakterli horoketin anlayisina
ayrica torif verilmomisdir. Lakin "Inzibati icraat hagqinda" Qanunun 1.2-ci
maddasinds homin Qanunun miiddealarinin inzibati orqanlarin fiziki va ya hiiquqi
soxsloro miinasibatdo hoyata kecirdiyi faktiki xarakterli diger foaliyyatino
(harakatloring) do samil edilmosi nozords tutulmusdur. Homginin Qanunun 1.1-ci
maddasi inzibati aktlarin qobul edilmasi, icrast va logvi ilo bagl hiiquqi asaslari
miioyyon etdiyi halda, 1.2-ci madds bu hiiquqi tonzimlomonin faktiki xarakterli
harokatlori do ohato etdiyini gostorir. Bu miiddealardan bels naticoys golmok
miimkiindiir ki, faktiki xarakterli horokotlor inzibati orqanlarin hiiquqi notico
doguran irads ifadasi deyil, onlarin salahiyyatlorinin hayata kegirilmasi zamani
fiziki va ya hiiquqi soxslora miinasibatds icra etdiklori faktiki faaliyyatlordir [14].

Belaliklo, inzibati akt hiiquqi natica yaradan irads ifadasi kimi ¢ixis etdiyi
halda, faktiki xarakterli horoket daha ¢ox inzibati foaliyyatin icraedici vo praktiki
tozahiirii kimi xarakterizo olunur. Hor iki institut inzibati orqanlarin foaliyyet
formalar1 olsa da, onlarin hiiquqi mahiyyati, totbiq dairesi vo hiiquqi naticalori
farglondiyindan bu xiisusiyyatlorin miiqayisali sokilds arasdirilmasi inzibati hiiquq
nazariyyasi va hiiquq tatbigetma praktikasi baximindan miihiim shomiyyast dasiyir.

Miiqayisoli hiiquqi tohlil gostorir ki, bazi xarici dovlotlorin inzibati icraat
qanunvericiliyindo faktiki xarakterli horokatlor inzibati aktlardan ayrica hiiquqi
institut kimi tonzimlonmisdir. Bu baximdan Estoniyanin “Inzibati icraat” Qanunu
diqqpati xiisusilo calb edir.

Homin Qanunda faktiki xarakterli horokotloro VIII fasil hosr olunmus vo
bu foaliyyat formasi inzibati aktlardan forqli olaraq miistaqil hiiquqi tonzimloma
predmeti kimi miioyyon edilmisdir. Qanunun 106-c1 maddosindo faktiki xarakterli
harokatin leqal anlayis1 verilorok onun inzibati orqan torafinden hayata kegirilon,
hiiquqi aktin qobul edilmasi ilo bagli olmayan vo miilki hiiquq miinasibatlori
car¢ivasinds icra edilmayan faaliyyat oldugu tesbit edilmisdir. Bununla yanasi,
homin maddenin ikinci hissesindo prosessual harokstlorin bu anlayisa daxil
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olmadig1 ayrica gostorilmisdir. Belo yanasma faktiki xarakterli harokotin inzibati
aktdan, eloco do prosessual horokotlordon doqiq sokildos forglondirilmasine xidmaot
edir [2]. Qanunun 107-ci maddosi faktiki xarakterli horokotlorin hoyata kegirilmosi
zamani qanunguluq prinsipini asas tolob kimi miioyyon edir. Maddoys asasan, har
bir faktiki xarakterli harokot qanunvericiliys uygun olmali, saxslorin hiiquq va
azadlhiglar1 yalniz qanuni osas movcud oldugda mohdudlasdirilmalidir. Eyni
zamanda inzibati orqana belo horokotlorin hoyata kegirilmosi zamani miioyyon
diskresion solahiyyat verilss da, bu solahiyyatin hoyata kegirilmasi barabarlik vo
proporsionalliq prinsiplori ilo mohdudlasdirilmigdir. Beloaliklo, qanun inzibati
orqanin sarbast faaliyyetini hiiquqi prinsiplorlo balanslasdiraraq 6zbasinaligin
qarsisinin alinmasina xidmat edir. 108-ci maddadas iso faktiki xarakterli horakatin
osaslandirilmasi mosoalosi tonzimlonmisdir. Maddoys goros, ogor belo horokot
soxsin hiiquqglarina miidaxils edirso, homin soxs inzibati orqandan harokotin yazili
sokildo asaslandirilmasini tolab etmok hiiququna malikdir. Bu norma inzibati
foaliyyotin soffafligini tomin etmoklo yanasi, soxslorin 6z hiiquglarini miidafio
etmok imkanlarin1 da genislondirir [2].

Faktiki xarakterli harokotlor noticosindo pozulmus hiiquglarin miidafiosi
109-cu maddodo otrafli sokildo tosbit edilmisdir. Homin maddoys osason,
hiiquqglar1 pozulan soxs inzibati orqandan vo ya mohkomodon faktiki xarakterli
harokatin dayandirilmasini vo ya logv edilmosini, onun naticalorinin aradan
qaldirilmasini, vurulmus zorarin 6donilmasini tolob edo, habels inzibati mohkomaoya
miiraciat etmoklo 6z hiiquglarinin miidafiesini hoyata kegira bilor. Bununla
qanunverici faktiki xarakterli horokatlora qarsi hiiquqi miidafio mexanizmini
ayrica mioyyon etmigdir.

Goriindiyii kimi, Estoniya qanunvericiliyi faktiki xarakterli horakatlori yalniz
anlayis soviyyesinds miioyyon etmoklo kifaystlonmir, hom do onlarmn hiiquqi
rejimini sistemli vo kompleks sokildo formalagdirir. Qanunda bu faaliyyat ndviiniin
legal anlayisinin miioyyan edilmasi, inzibati aktlardan vo prosessual harokatlordon
doqiq sokildo forglondirilmosi, hoyata kecirilmosinin hiiquqi osaslarinin vo
diskresion solahiyyatlorin  hiidudlarinin - miisyyon olunmasi, hiiquqazidd
miidaxilonin yol verilon hadlorinin konkretlagdirilmasi, habelo asaslandirma va
hiiquqi miidafio mexanizmlorinin vahid fasil ¢orgivasindo tonzimlonmaosi faktiki
xarakterli harokatlorin miistaqil inzibati-hiiquqi institut kimi formalasdirildigim
gostorir. Lakin bu normativ yanagsmanin Azorbaycan hiiquq sistemine miimkiin
totbiqi vo milli qanunvericilikdo faktiki xarakterli horokatlorin hiiquqi rejiminin
formalagdirilmas1 mosalosi ayrica vo daha konkret sokilds tohlil olunmalidir. Belo
ki, ovvalco xarici qanunvericilikdoki miiddealarin tesviri ilo yanasi, onlarm
Azorbaycan inzibati hiiququ baximidan hansi hiiquqi bosluqlar1 aradan qaldira
bilacayi va totbiqi zamani hansi ¢otinliklorin yarana bilacoyi miisyyon edilmalidir.
Bu iso inzibati akt, faktiki xarakterli harokot va prosessual harokot arasinda méveud
olan hiiquqi sorhadlorin Azarbaycan hiiquq totbigetma tocriibosi asasinda daha
doqiq miioyyon edilmosing vo inzibati faaliyyatin qanunguluq prinsipi ¢orgivasindo
hayata kecirilmasine xidmaot eds bilar.
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Eyni zamanda faktiki xarakterli horokatlorin hoyata kegirilmosi zamamn
totbiq edilocok hiiquqi prinsiplorin, diskresion solahiyyatlorin sorhadlorinin vo
soxslorin miidafis vasitolorinin qanun soviyyasinde miioyyan edilmasi fiziki vo
hiiquqi soxslorin 6z hiiquqi vaziyyatini avvalcodon qiymoatlondirmok imkanlarini
genislondirir vo hliquqi miioyyanlik prinsipinin daha dolgun tomin olunmasina
xidmat edir. Bununla yanasi, faktiki xarakterli harokatlor noticesinde hiiquqlari
pozulmus soxslors toqdim edilon miidafio vasitolorinin sistemli sokildo normativ
osaslara baglanmasi inzibati foaliyyot iizorindo mohkomo nozarstinin
hiidudlarinin daha doqiq miioyyon edilmasing, hiiquq miidafio mexanizmlorinin
effektiv totbiqine vo inzibati hiiquq miinasibatlorinds toroflorin  hiiquqi
vaziyyatinin balanslasdirilmasina, fikrimizco, miithiim t6hfs veracokdir. Belsliklo,
Estoniya qanunvericiliyindo faktiki xarakterli horokstlora ayrica foslin hasr
olunmast homin institutun hiiquqi mahiyystinin aydinlagdirilmast il
mohdudlagmir, eyni zamanda onun hoyata kegcirilmasi, hiiquqi naticalori vo
miidafio mexanizmlori arasinda sistemli normativ olaqe yaradaraq inzibati
hiiququn daxili ardicilligin1 va hiiquq tetbigetma praktikasinin sabitliyini tomin
edon miiasir qanunvericilik modeli kimi qiymatlondirils bilar.

Faktiki xarakterli horokotlorin ayrica hiiquqi institut kimi normativ
tonzimlonmasi baximindan diqqgati colb edon digor niimunalardon biri do Latviya
Respublikasinin “Inzibati icraat” Qanunu hesab olunur. Homin Qanunun VII fosli
("Qurumun faktiki foaliyyati") biitdvliikds inzibati orqanlarin faktiki xarakterli
harakatlorine hasr edilmis va bu foaliyyet formasi inzibati aktlardan forqli hiiquqi
rejimo malik miistoqil institut kimi tonzimlonmisdir [4]. Qanunun 89-cu
maddasinds faktiki xarakterli harokotin leqal anlayis1 miioyyon edilmisdir. Homin
normaya osason faktiki xarakterli horokot inzibati orqan torafindon publik hiiquq
sahasindo hoyata kegirilon, hiiquqi akt formasinda ifads olunmayan vo faktiki
naticalorin yaranmasina yonalon foaliyystdir. Maddads bununla yanas1 vurgulanir
ki, inzibati orqanin niyystindon asili olmayaraq fiziki soxsin hiiquqlarinin
ohomiyyatli doracado pozulmasina sobab olan vo ya belo notica yaratmaq
ehtimalina malik olan horokatlor do faktiki xarakterli harokot hesab edilir. Eyni
zamanda ganunverici prosessual harokotlorin bu anlayisa daxil olmadigimn ayrica
tosbit etmoklo faktiki xarakterli horokotlorin totbiq dairesini daha doqiq
mioyyonlosdirmigdir. Maraqli cohatlordon biri do ondan ibarstdir ki, maddonin
ikinci hissasinde inzibati orqanin qanunla {izarino diison harokoti etmamasi, yoni
harakatsizliyi do miisyyon hallarda faktiki xarakterli harokatin torkib elementi kimi
qiymotlondirilmisdir. Bu yanagma faktiki xarakterli harokot institutunun yalniz
aktiv davranisi deyil, inzibati orqanin passiv davranigini da shato etdiyini gostorir.

Qanunun 90-c1 maddosinds faktiki xarakterli horokatlorin hayata
kecirilmasi zamani totbiq edilmali olan hiiquqi meyarlar miioyyon olunmusdur
[4]. Maddays asason inzibati orqan faktiki xarakterli horokoti planlagdirarkon va
hoyata kecirorkon inzibati akt qobul edilorkon nozors alimmali olan hiiquqi
meyarlara riayot etmolidir. Bununla yanasi, faktiki horokatin avvelcadon
planlagdirilmast miimkiin oldugda maraqli soxso homin harokstin hayata
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kecirilmasinin zoruriliyi, yeri vo vaxti barado avvolcadon molumat verilmasi
6hdoliyi do ganunvericilik soviyyasinda tosbit edilmisdir. Belo tonzimlomo faktiki
xarakterli harakatlorin ds inzibati hiiququn timumi prinsiplari ¢ar¢ivesinds hayata
kegirilmasini tomin edon miihiim hiiquqi tominatlardan biri kimi ¢ixis edir.

Faktiki xarakterli horokotlordon miidafio mexanizmi isa 91-ci maddade
otrafli sokildo tonzimlonmisdir. Homin maddays osason, hiiquglarinin vo ya
qanunla qorunan menafelorinin planlasdirilan vo ya artiq baslanilmig faktiki
xarakterli horakatlo pozuldugunu va ya pozula bilocoyini hesab edan goxs inzibati
orqana miiraciot edorok homin horaketin doyisdirilmesini tolob edo bilar. Inzibati
orqgan toqdimata faktiki horokot basa catdirilmamis baxmaga borcludur. Qanun,
hamg¢inin inzibati orqanin gobul etdiyi qerardan inzibati aktlara miinasibotds
totbiq olunan qaydada sikayst vo apellyasiya verilmosi imkanini da nezords
tutmusdur. Bununla yanasi, maddodo inzibati organ torofindon verilmis
bayanatlarin diizgiinlilyiine etiraz edilmasi vo digor faktiki xarakterli harokatlordon
inzibati qaydada miidafis mexanizmlori do ayrica tonzimlonmisdir.

Belaliklo, Latviya qanunvericiliyi faktiki xarakterli horokatlori yalniz anlayis
soviyyasinda miioyyan etmakls kifaystlonmayarok onlarin hiiquqi tobiotini, totbiq
meyarlarmi, harakatsizliklo slaqesini, hoyata kecirilmasi qaydasini vo bu faaliyyaet
formasindan irali golon hiiquglarin miidafis mexanizmlarini vahid hiiquqi sistem
daxilinds tonzimlomisdir. Bu baximdan Latviya modeli Estoniya ganunvericiliyi ilo
yanagi, faktiki xarakterli horokotlorin miistaqil inzibati-hiiquqi institut kimi
normativ  asaslarinin  formalagdirilmast  baximindan ugurlu  qanunvericilik
niimunolorindon biri hesab oluna bilor. Azorbaycan Respublikasinin "Inzibati icraat
haqqinda" Qanununda iso faktiki xarakterli horokotlora dair belo sistemli
tonzimlomanin mévcud olmamasi nozera alinmagqla, har iki 6lkenin tocriibasinin
milli ganunvericiliyin tokmillagdirilmasi prosesinde miigayisali hiiquqi model kimi
qiymotlondirilmosi moagsodouygun goriiniir.

Azorbaycan Respublikasinin "Inzibati icraat haqqinda" Qanununda faktiki
xarakterli horokotloro yalniz Qanunun totbiq dairssini miioyyon edon 1.2-ci
maddadas istinad edilmis, lakin bu institutun leqal anlayisi, hiiquqi elamatlori vo
totbiq edilmo gqaydalar1 ayrica miioyyon edilmomisdir. Belo ganunvericilik
yanasmasi hiiquq tatbigetma praktikasinda bir sira nazari va praktiki problemlarin
yaranmasina sabab olur.

[Ik novbada, faktiki xarakterli horokotin normativ anlayisinin olmamasi
inzibati akt ilo faktiki xarakterli horokot arasinda sarhadlorin har zaman daqiq
miioyyan edilmasine mane olur. Noticads inzibati orqanin konkret foaliyyati bazi
hallarda inzibati akt, boazi hallarda iso faktiki horokat kimi qiymatlondirile bilir ki,
bu da hiiquqi miioyyonlik prinsipinin zsiflomosino sobob olur. Digor torofdon,
anlayisin vo hiiquqi rejimin qanun soviyyasinds miioyyon edilmomasi faktiki
xarakterli horokatlorin hayata kegirilmasi zamani inzibati orqanlarin sslahiyyat
hadlorinin vo diskresiya imkanlarinin daqiq miisyyon olunmasini ¢atinlosdirir. Bu
is9 inzibati orqanlarin eyni xarakterli mosalolor iizra forqli yanagmalar totbiq
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etmosing, hiiquq totbigetmosinds vahid praktikanin formalasmamasina vo natico
etibarilo hiiquqi sabitliyin pozulmasina sobab ola bilar.

Bununla yanasi, faktiki xarakterli horokotlorin osaslandirilmasi, hoyata
kecirilmo prinsiplori  vo hiiquqi naticalorinin  qanunvericilikdo ayrica
tonzimlonmomosi soxslorin hiiquqlarinin miidafiosi baximindan da miioyyon
cotinliklor yaradir. Belo hallarda votondasin hansi hiiquqi miidafio vasitosine
miiraciat etmali oldugu, inzibati orqanin hansi1 6hdsliklor dasidig1 vo mohkoma
nozaratinin hiidudlart hor zaman aydin olmur. Bu iso hiiquqglarin effektiv
miidafiosi prinsipine monfi tosir gostora bilir. Nohayot, faktiki xarakterli
harokatlora dair ayrica hiiquqi tonzimlomenin mdévcud olmamas inzibati hiiquq
nazoriyyasinds vo mohkoma tocriibasindo miixtolif yanagsmalarin formalagmasina
sabab olur. Halbuki hiiquqi dovlat prinsipinin mithiim elementlarindon biri olan
hiiquqi miioyyanlik inzibati orqanlarin biitiin foaliyyat formalarinin aydin va
sistemli sokilde qanunla tonzimlonmasini talob edir.

Azorbaycan Respublikasinin "Inzibati icraat haqqinda" Qanununda faktiki
xarakterli horokotlor yalniz Qanunun totbiq dairosini miioyyon edon 1.2-ci
maddado qeyd olunmus, lakin onlarin anlayisi, hiiquqi oslamatlori, hayata
kecirilmoasi prinsiplori, asaslandirilmasi vo onlardan miidafio mexanizmlori ayrica
hiiquqi tonzimlonmas predmeti olmamisdir [ 14]. Bu baximdan Estoniya vo Latviya
tocriibasi nozors alinaraq Azorbaycan ganunvericiliyindo do faktiki xarakterli
harokatlors hosr olunmus ayrica foslin olava edilmoasi mogsadsuygun hesab edilo
bilor. Bels bir tonzimloma faktiki xarakterli horokatin leqal anlayisinin miisyyon
edilmasing, onun inzibati akt vo prosessual horokotlordon forqlondirilmasine,
inzibati orqanlarin bu sahada solahiyyat hadlorinin doqiqlosdirilmasing, eloco do
vatondaslarin hiiquqlarinin daha somarali miidafisasine xidmaot edor.

Eyni zamanda mohkomo tocriibasinds belo miibahisolor, mosolon, inzibati
orqanin $oxsin omlakina faktiki miidaxilosinin formal inzibati akt qobul
edilmadon hoyata kegirilmosi, tikilinin sokiilmasi vo ya oraziys girigin
mohdudlagdirilmast kimi harokstlorin miibahisalondirilmasi zamani meydana
¢ixa bilor. Bu hallarda mohkoms ilk ndvbodo homin harakatin inzibati akt,
prosessual harokot va ya faktiki xarakterli harokat oldugunu miioyyon etmali, daha
sonra onun hiiquqi osasini, qanuniliyini vo soxsin hiiquqlarma miidaxilonin
proporsionalligin1 qiymatlondirmalidir. Belo hallarin qanunvericilikds doaqiq
tosnif edilmomasi iso mohkomoyo miiraciotin miimkiinliiyli vo totbiq edilocok
hiiquqi miidafis vasitesi ilo bagli forqli yanagmalarin yaranmasina sobab ola bilar.

Goriindiiyti  kimi, faktiki xarakterli horokotlorin yalniz anlayis
saviyyesinda miioyyon edilmasi ila kifayatlonmoyan, onlarin hiiquqi rejimini
sistemli vo kompleks sokildo formalasdiran normativ yanasma bu foaliyyot
ndviinlin miistaqil inzibati-hiiquqi institut kimi formalagmasina sorait yaradir.
Belo tonzimlomo inzibati akt, faktiki xarakterli horokot vo prosessual horokot
arasinda hiiquqi sorhadlorin doqiq miioyyon edilmesine, habelo faktiki
harakatlorin hiiquqi osaslarinin, diskresion sslahiyystlorin hiidudlarinin va
hiiquqi miidafio mexanizmlorinin aydinlasdirilmasina xidmot edir. Oks halda,
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mohkomalar {igiin do konkret horakatin hiiquqi xarakterinin miioyyan edilmasi,
onun ganuniliyinin qiymatlondirilmasi vo miivafiq hliquqi miidafio vasitosinin
secilmasi ilo bagli ¢otinliklor yarana bilor. Bu ise oxsar hiiquqi miinasibatlor tizro
forqli mohkoms yanagmalarinin formalagsmasina va hiiquqi geyri-miioyyonliyin
artmasina sabab ola biler.

Bu baximdan, "Inzibati icraat haqqinda" Azorbaycan Respublikasinin
Qanununa faktiki xarakterli horokotlorin anlayisini, onlarin inzibati aktlardan
forqlondirilmasi meyarlarini, bu herokstlordon sikayot verilmosi qaydasini vo
mohkoma nazarotinin hiidudlarini miisyyon edon ayrica miiddealarin olava
edilmosi moagsodouygun olardi. Xiisusilo Almaniya vo Estoniya tocriibosindo
totbiq olunan hiiquqi model asasinda faktiki xarakterli horokotlorin ayrica inzibati
foaliyyst formast kimi normativ tosbit edilmosi mdvcud hiiquqi qeyri-
miioyyanliyin aradan qaldirilmasina xidmat eda bilor.

II. Inzibati aktlarla faktiki xarakterli harakatlorin hiiqugqi forqlori va onlarin
mitiayyan edilmasinin nazori va praktiki ohamiyyati

Inzibati hiiququn ilkin ddvrlorinds inzibati orqanlar tanzimloyici qurumlar
kimi gobul edilirdi [21, s 886]. Zaman ke¢dikca bu qurumlarin faaliyyast dairasinin
genislonmasi onlarin qabul etdiyi gorarlarin hiiquqi tabiatinin deqiqlesdirilmasini
zoruri etmisdir. inzibati aktlarla faktiki xarakterli horokatlor arasinda mdvcud olan
forglorin diizglin miioyyan edilmasi inzibati hiiquq nazariyyssinin fundamental
masalalarindon biri olmagla yanasi, inzibati mahkomas icraatinin diizgiin hayata
kecirilmasi baximindan da miihiim praktiki shomiyyat dasiyir. Miiasir inzibati
hiiquqda inzibati orqanin faaliyystinin hiiquqi formasi yalniz onun faaliyyatinin
mahiyyatini miioyyon edon nozori kateqoriya deyil, eyni zamanda pozulmus
hiiququn hans1 prosessual vasitalorlo miidafio edilocoyini miioyyanlosdiron osas
hiiquqi meyardir. Bagqa sozlo, inzibati orqanin konkret davranisinin inzibati akt,
yaxud faktiki xarakterli horoket kimi hiiquqi kvalifikasiyasi birbasa olaraq
miidafis isulunun, iddia ndviiniin, mohkomo aragdirmasinin predmetinin vo gqobul
edilocok mohkomo goerarinin mozmununun miisyyan edilmasine tosir gostorir.
inzibati mohkomo icraatmim biitiin modellorin hamisi {igiin iimumi olan cohot
onlarin predmetinin inzibati miibahisslordon ibarot olmasidir [8, s. 105].

Azorbaycan Respublikast Ali Mohkomosinin Inzibati Kollegiyasmnin 13
avqust 2020-ci il tarixli Ne 02 Qorardadinda inzibati akt ilo faktiki xarakterli
harokot arasinda forglondirmo meyarlarina dair miihiim hiiquqi moévge ifado
edilmis, faktiki xarakterli horokatin anlayisi vo onun inzibati foaliyyot sistemindo
yeri izah olunmusdur. Bununla bels, sozligedon hiiquqi mdvqe konkret is tizro
qobul edilmis kollegiya qgorardadinda oks olundugundan, normativ xarakter
dagimir vo vahid mohkoma tocriibasi iliclin imummacburi hiiquqi istigamot
miioyyon etmir. Bu baximdan, inzibati aktlarla faktiki xarakterli horokatlor
arasinda sorhodlorin biitiin hallarda aydin vo vahid meyarlar osasinda miioyyon
edildiyini sdylomok miimkiin deyildir. Homin sobobdon, bu mosslonin
qanunvericilik saviyyesinde daha doqiq tonzimlonmasi vo ya Ali Mohkomonin
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Plenumu torofindon vahid hiiquqi movqgenin formalasdirilmas: hiiquqi
miioyyanliyin tomin olunmasina xidmat eds bilor [24].

Bu baximdan inzibati aktlarla faktiki xarakterli horokotlor arasinda
sorhadlorin  doqiq miioyyon edilmosinin zoruriliyi ilk ndvbodo Azorbaycan
Respublikasi inzibati Prosessual Moacallasinda nozorda tutulmus iddia novlorinin
forgli hiiquqi tobisto malik olmasi ilo izah olunur. Macallonin 2.2-ci maddasi
inzibati mahkoms icraatinda baxilan iddia ndvlerini miioyyan edorken inzibati
aktlardan irali golon miibahisalorlo inzibati aktin qobul edilmasi ilo slagadar
olmayan faktiki xarakterli horokstlorden irali golon miibahisalori bir-birinden
ayrrmigdir. Bununla ganunverici dolayis: ilo inzibati akt vo faktiki xarakterli
harokatin miixtalif hiiquqi institutlar oldugunu qobul etmis vo onlarin miidafiosi
ticiin forqli prosessual mexanizmlor miiayyon etmisdir [3].

Belo ki, Inzibati Prosessual Mocollonin 2.2.2-ci maddesino osasen
macburetma haqqinda iddia inzibati orqanin {izarins inzibati aktin qobul edilmasi
ilo bagli Ohdsliyin qoyulmasina vo ya inzibati orqanin horakatsizliyindon
miidafioyo xidmot edir [3]. Bu kateqoriyaya aid miibahisalordo mohkoma
aragdirmasimin predmeti inzibati orqanin qanunvericilikdon irali golon inzibati akt
gobul etmok vozifosinin  mdvcud olub-olmamasi, homin vozifonin yerind
yetirilmasindon qanunsuz imtina edilib-edilmomasi vo ya inzibati orqanin
harokatsizliyinin hiiquga uygunlugu masaloloridir. Basqa sozls, bu halda
miibahisanin markozinds inzibati orqanin hiiquqi irads ifadasinin formalagdirilmasi
vo inzibati aktin qobul edilmasi dayanir [6, s. 262], [13, s. 200-203].

Bunun oksins olaraq, inzibati Prosessual Macallonin 2.2.3-cii maddasindo
nazards tutulmus dhdaliyin icrasi haqqinda iddia inzibati aktin qobul edilmasi ilo
bagli olmayan miioyyon faktiki xarakterli horokotlorin hayata kecirilmasina
yonalmisdir [3]. Burada sohbat inzibati orqanin hiiquqi akt qobul etmosindon
deyil, qanundan irali golon miioyyon faktiki davranist hoyata kecirmok
vozifosindon gedir. Bu sobobdon belo miibahisolordo mohkomso inzibati aktin
qanuniliyini deyil, inzibati orqanin konkret horakoti hoyata ke¢irmok 6hdsliyinin
movcudlugunu vo homin 6hdosliyin icra edilmomasinin hiiquqi osaslarini arasdirir.

Eyni hiiquqi yanasma inzibati Prosessual Macallonin 2.2.4-cii maddasindo
do 6z oksini tapmigdir. Homin maddays asason miioyyan harokatlori etmokdon
cokinmoys dair iddia inzibati orqanin inzibati aktin qobul edilmasi ilo slagadar
olmayan vo bilavasito soxsin hiiquq ve azadliglarin1 pozan qanunsuz faktiki
miidaxilalorinin qarsisinin alinmasina xidmot edir [3]. Belo hallarda mohkomonin
aragdirma predmeti inzibati aktin mdvcudlugu vo ya hiiquqi qiivvesi deyil,
inzibati orqanin faktiki davramisinin hiiquga uygun olub-olmamasi, homin
davranigin davam etdirilmasinin hiiquqlarin pozulmasina sabab olub-olmamasi vo
bu miidaxilonin dayandirilmasinin zaoruriliyidir.

Goriindiiyii kimi, ganunvericinin iddia névlorini bu gaydada sistemlosdirmaosi
tosadiifi xarakter dagimir. ©ksino, bu bolgii inzibati aktla faktiki xarakterli
horokotin hiiquqi tobiotco forgli institutlar olmasindan irali golir. inzibati akt
hiiquqi notico yaradan irado ifadesi oldugundan onun qabul edilmasine,
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dayisdirilmasing, logv edilmasine vo ya gabulundan imtinaya qars1 tatbiq edilon
prosessual miidafio vasitolori faktiki xarakterli horakotloro miinasibatdo totbiq
oluna bilmaz. Eyni zamanda faktiki xarakterli horokatlor lizra nozards tutulmus
miidafio vasitalori do inzibati aktlardan irali galon miibahisalorin halli ii¢iin yararlt
hesab edilo bilmez. Bu forq tokco iddianin adinda deyil, hom da siibutetma
predmetindo, mohkomonin hiiquqi qiymatlondirmasinin hacminds, qobul edilon
mohkoma qorarinin mozmununda vo onun icra edilme mexanizminda 6zilini
gostorir. Mohz buna gora do inzibati orqanin konkret foaliyystinin hiiquqi
xarakterinin yanlis miioyyan edilmasi prosessual baximdan ciddi hiiquqi naticalor
dogura bilor. Soxsin faktiki xarakterli harokats qars1 macburetms haqqinda iddia
vermasi va ya aksing, inzibati aktin qobul edilmamasi ilo bagli 6hdaliyin icrasi
haqqinda iddia qaldirmasi miibahisonin diizgiin hiiquqi  kvalifikasiya
edilmomaosine sabab olmaqla mohkoma miidafiosinin effektivliyini azalda, iso
baxilmasinin uzanmasina, iddia tolobinin doyisdirilmosine vo bozi hallarda iso
iddianin tomin edilmomasine gatirib ¢ixara bilor. Bu sababdan inzibati aktlarla
faktiki xarakterli harokotlor arasindaki sarhadlorin doqiq miioyyan edilmasi yalniz
nazari tasnifat moasolasi deyil, hom da inzibati mahkoma icraatinin samarali togkili
va pozulmus hiiquqlarin effektiv miidafiosinin tomin olunmasinin osas hiiquqi
sartlorindon biri hesab edilmalidir.

Inzibati aktlarla faktiki xarakterli horokotlor arasinda médvcud olan osas
forqlorden biri onlarin hiiquqi natico yaratma mexanizmi vo hoamin naticonin
yaranma ani ilo baghdir. Hliquq nezariyyesindo hiiquqi natico dedikds hiiquq
normasinin totbiqi naticesindo soxslorin hiiquq ve vozifslorinin yaranmasi,
doyismosi vo ya xitam verilmosi basa diisiiliir. Bagqa sozlo, hiiquqi notico hor
hanst hiiquqi faktin meydana golmasi ilo hiiquq miinasibatlorinde doyisiklik
yaradan hiiquqi tosirdir. Inzibati hiiquqda bu hiiquqi fakt oksor hallarda inzibati
aktin qobul edilmasi va ya inzibati orqanin miisyyan faktiki foaliyystinin hoyata
kecirilmasi ils alagolondirilir. Lakin homin hiiquqi naticonin yaranma mexanizmi
inzibati akt vo faktiki xarakterli horokotlor {i¢iin eyni deyildir.

Inzibati akt inzibati orqanin birtorafli hakimiyyat iradesinin hiiqugi ifadosi
olmagqla, gobul edildiyi andan hiiquqi natico yaradir. Basqa sozlo, inzibati aktin
hiiquqi ohomiyyati onun faktiki icrasindan deyil, hiiquqi qiivveys malik qorar
kimi movcud olmasindan irali golir. Aktin icrasi sonraki marhals hesab olunsa da,
aktin qobul edilmosi ilo artiq hiiquq miinasibatlorinde doyisiklik bag verir.
Mosalon, fiziki soxso tikinti {i¢lin icazonin verilmasi barads inzibati akt gobul
edildiyi andan hamin soxs tikinti aparmaq hiiququ alds edir. Hatta tikinti islorino
hals baglanilmamis olsa bels, hiiquqi natico artiq yaranmis hesab edilir.

Faktiki xarakterli horokotlords iso voziyyot tamamilo forglidir. Bu foaliyyat
formasinda hiiquqi notico inzibati orqanin iradssinin ifade olunmasi ilo deyil,
bilavasito faktiki davranisin hoyata kegirilmasi vo homin davranisin hiiquq
miinasibatlorine tasiri naticosindo meydana golir. Basqa sozls, faktiki xarakterli
harokat yalniz icra olundugu veo miisyyon faktiki natico yaratdigi halda hiiquqi
ohomiyyat kasb edir. Masalan, baladiyys vo ya miivafiq icra hakimiyyati orqani
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torofindon qanunsuz tikilinin sokiilmasi barads gorarin qobul edilmasi inzibati
aktdir vo hiiquqi natico homin qorarin gobul edildiyi andan yaranir. Lakin
texnikanin oraziyo gotirilmasi, tikilinin sokiilmasi vo omlakin arazidon ¢ixarilmasi
artiq faktiki xarakterli horokotlordir. Bu horakatlor yalniz icra olundugu anda
hiiquqi ohomiyyat kasb edir vo mohz homin andan soxsin miilkiyyat hiiququna
faktiki miidaxilo bag verir. ©gor sokiintii hoyata kegirilmomisdirss, faktiki
xarakterli horokot holo bas vermomis hesab edilir. Basqa bir niimuno kimi
sanitariya orqaninin ictimai iago obyektinds yoxlama aparmasini gdstormak olar.
Yoxlamanin aparilmasi 6zii inzibati akt deyil, faktiki xarakterli horokotdir.
Hiiquqi natica is9 yalniz homin yoxlamanin faktiki hoyata kegirilmasi ilo yaranir.
Ogor yoxlama aparilmamigdirsa, yalniz onun kegirilmosi barodo planin
movcudlugu hiiquqi notico dogurmur. Halbuki homin yoxlamanin naticosindo
obyektin baglanmasi barads qorar qobul edilarss, artiq bu qorar inzibati akt hesab
olunur va hiiquqi natica mahz gorarin qabul edildiyi andan meydana galir.

Belaliklo, inzibati aktin hiiquqi noticesi onun gobul edilmasi ilo, faktiki
xarakterli harakotin hiiquqi naticasi isa hamin harokatin faktiki icrasi ilo baghdir.
Bu forq hiiquqi miidafio baximindan da miithiim shomiyyat dastyir. Ciinki inzibati
akt gobul olunan kimi ona qars1 hiiquqi miidafia vasitolorindon istifads etmok
mimkiindiir. Faktiki xarakterli harokotlords iso miidaxils halo bas vermomisdirsa,
bir ¢cox hallarda hiiququn pozulmasi fakti da formalagmir vo miidafis vasitolorinin
totbiq edilmasinin hiiquqi asaslar1 forqli qaydada qiymstlondirilir.

Inzibati aktlarla faktiki xarakterli horokotlori forglondiron digor miihiim
meyar bu foaliyyot formalarini hoyata kegiron subyektlorin solahiyyot dairosi ilo
baghdir. Inzibati akt publik hakimiyyot solahiyyotinin hoyata kegirilmosinin
hiiquqi formasi1 oldugundan onun gobul edilmasi yalniz qanunvericiliklo bu
solahiyyat verilmis inzibati orqanlar va ya vazifali soxslor torafindon miimkiindiir.
Inzibati aktin qobul edilmasi xiisusi hakimiyyat salahiyyatinin hoyata kegirilmosi
oldugundan belo solahiyyat prezumpsiya qaydasinda movcud hesab edilo bilmaz
vo miitlog normativ hiiquqi asasdan irali golmalidir. Mohz buna gors do inzibati
aktin gobul edilmasi solahiyysti inzibati orqan daxilinds bels hor bir struktur
bolmaya vo ya hor bir dévlat qulluggcusuna moxsus olmur.

Masalan, tikintiys icazenin verilmasi, lisenziyanin toqdim edilmasi vo ya
torpaq sahosinin ayrilmasi barade qorarin qobul edilmesi yalniz ganunla
solahiyyat verilmis orqan va ya vazifali soxs torafindon hayata kegirilo bilor. Ogor
homin qorar sslahiyyati olmayan struktur bolma vo ya vazifali soxs torofindon
qabul edilarso, bu hal inzibati aktin qanuniliyina birbasa tosir gdstoran solahiyyat
qiisuru hesab olunur. Faktiki xarakterli horokatlords iss vaziyyat daha forqlidir.
Bu horakatlor inzibati orqanin giindslik faaliyyetinin icra marhslasini toskil
etdiyindon onlarin hayata kegirilmasi yalniz qorar qabul etmak soalahiyyati olan
vozifali soxslorlo mohdudlagmur. Inzibati orgamin miixtolif struktur bdlmolori,
texniki heyoti, icragi omokdaslari, nozarot funksiyasini hoyata kegiron
omokdaslar1 vo hotta ganunvericiliklo miioyyon edilmis hallarda miiqavile
osasinda colb edilmis subyektlor do inzibati orqanin adindan faktiki xarakterli
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harokatlori yerino yetira bilorlor. Masalon, dovlst nazarat todbiri ¢orgivasinda
obyektin mohiirlonmasi, qanunsuz reklam 16vhasinin sokiilmosi, noqliyyat
vasitesinin corime meydancasina aparilmasi, dovlet sorhadindo sonadlarin
yoxlanilmasi va ya fovgelads vaziyyat zamani srazinin miihafizoye gdotiiriilmosi
kimi faaliyyatlor faktiki xarakterli horakotlor olmaqgla onlarin bilavasits icrasi
qarar1 qabul edon vozifali soxs torafindon deyil, homin gararin icrasini tomin edon
omokdagslar torofindon hoyata kecirilir. Bu xiisusiyyat gostorir ki, inzibati akt
hakimiyyat salahiyyatinin normativ asasda hayata kegirilmasinin hiiquqi formasi
oldugu halda, faktiki xarakterli horokat homin salahiyyatlorin praktik miistavide
reallagdirilmas: vasitasidir. Buna gora do inzibati akti qobul etmak solahiyyati
istisna xarakteri dasidigi halda, faktiki xarakterli horokotlorin icrasi inzibati
orqanin funksional faaliyyeotinin ayrilmaz elementi kimi daha genis subyekt
dairasini shats edir.

Inzibati aktlarla faktiki xarakterli horokotlor arasindaki digor fundamental
forq inzibati iradenin hiiquqi ifadosi ilo baglhdir [18, s. 281]. Inzibati hiiquq
nazariyyosinds inzibati akt ilk névbads inzibati orqanin hiiquqi natico yaratmaga
yonalmis birtorafli hakimiyyat iradssinin ifadesi kimi xarakterizo olunur. Burada
osas element faktiki davranis deyil, mahz hiiquqi natice yaratmaq magsadi dasiyan
iradonin hiiquqi formada ifads edilmasidir. Bagqa sozlo, inzibati aktin mahiyyatini
toskil edon osas xiisusiyyot inzibati orqanin miioyyon hiiquq miinasibatini
yaratmaq, doyisdirmok vo ya ona Xitam vermok niyysotinin qorar formasinda
rosmilogdirilmosidir. Faktiki xarakterli harokotlords iso bels hiiquqi irade elementi
méveud olmur. Inzibati organ miioyyan faktiki davranis hoyata kegirsa do, homin
davranigin moagsadi yeni hiiquq miinasibati yaratmaq deyil, artiq mdvcud olan
hiiquqi voziyyatin icrasin1 vo ya faktiki tomin edilmasini hoyata kecirmokdon
ibaratdir. Buna gora do faktiki xarakterli harokatlards hiiquqi natics inzibati orqanin
irado ifadesindon deyil, onun hoyata kegirdiyi faktiki foaaliyystin hiiquq
miinasibatloring tosirinden irali galir. Bu farqin praktik shomiyyaeti xiisusils inzibati
mohkomas icraatinda 6ziinii daha aydin gostorir. Masalon, miivafiq inzibati orqan
torafindon yasayis evinin qanunsuz tikili hesab edilorak sokiilmasi baroads qorar
qobul edildikds, homin qgorar inzibati akt hesab olunur. Cilinki mohz bu qorarla
inzibati orqan 6z hakimiyyast iradesini ifade edir vo konkret hiiquqi naticonin
yaranmasia yonolmis hiiquqi mdvgeyini miioyyon edir. Sonradan texnikanin
oraziyd colb edilmosi, hasarin sokiilmosi, tikinti materiallarinin daginmasi vo digor
icra tadbirlori ise artiq homin inzibati aktin icrasma yonolmis faktiki xarakterli
harokotlor hesab edilir. Bu sobobdon belo hallarda hiiquqi miibahisonin asas
predmetini sokiintliiniin 6zl deyil, ilk ndévbads sokiintiiniin hiiquqi osas1 olan
inzibati akt togkil edir. Ciinki hiiquga miidaxilonin legitimliyi homin faktiki
harokotlordon deyil, onlar1 hoyata kegirmoys osas veron inzibati iradenin
ganuniliyindon asilidir. ©ks yanagmanin qobul edilmasi hiiquqi miayyanlik
prinsipini ciddi sokildo zaiflodo bilor. ©gor inzibati akt vo onun icrasi arasinda
hiiquqi forq nozers alinmasa, bu zaman hiiquq pozuntusunun manbayinin hansi
harokot oldugu geyri-miioyyon qalacaqdir. Halbuki inzibati hiiquqda faktiki
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harakatlor oksar hallarda miistaqil hiiquqi asas deyil, inzibati aktin icra edilmasinin
vasitasi kimi ¢ixis edir. Buna gore do mohkoma ilk ndvbadas inzibati orqanin hiiquqi
iradasinin qanuniliyini qiymatlondirir, yalniz bundan sonra homin iradenin icrast
zamant hoyata kegirilmis faktiki harokatlorin hiiquqa uygunlugu aragdirilir.

Lakin geyd edilmalidir ki, biitliin faktiki xarakterli horakatlor inzibati aktin
icrasi ilo bagl olmur. Inzibati orqanlarin hiiqugi gerar qobul etmodon hoyata
kecirdiklori bir sira faaliyystlor do mévcuddur. Masolon, sanitariya omokdaslarinin
obyekto daxil olaraq yoxlama aparmasi, polis omokdaglarinin tohliikoli orazini
miivoqqgoti baglamasi, fovgelado hallar zamani insanlarin toxliyssinin hoyata
kecirilmasi vo ya dovlst qurumu torafindon texniki 6lgmalorin aparilmasi miistaqil
faktiki xarakterli horokatlor hesab olunur. Eyni yanasma gomriik, miqrasiya vo
vergi orqanlarinin faaliyystindo do miisahido olunur. Masalon, gomriik organi
torafindon noqliyyat vasitoasinin vo ya yiikiin fiziki baxigdan kegirilmoasi, miqrasiya
organi tarafindon acnabinin 6lke orazisinden faktiki qaydada ¢ixarilmasinin tomin
edilmasi, habelo vergi orqaninin vergi yoxlamasi zamani obyekts daxil olaraq
inventarlagdirma v faktiki baxis aparmasi hiiquqi iradonin ifadesine deyil, maddi
xarakterli todbirlorin hoyata kecirilmosine yoOnoldiyindon faktiki xarakterli
harakatlora niimuna toskil edir. Bu hallarda hiiquqi miibahisenin predmeti hor hansi
inzibati akt deyil, bilavasito faktiki miidaxilonin qanuniliyi olur. Bu isa bir daha
gostorir ki, inzibati aktin asas forqlondirici xiisusiyyati hiiquqi iradenin ifads
olunmasi, faktiki xarakterli horakatin asas xiisusiyyati iso maddi alomdo miisyyon
davranisin hoyata kegirilmosidir.

Inzibati aktlarla faktiki xarakterli horokatlor arasindaki ndvboti miihiim forq
onlarin hiiquqi qiivvasinin aradan qaldirilmasi va hiiquqi dovriyyaden ¢ixarilmasi
tisulu ilo baghdir. inzibati akt miistoqil hiiquqi notica yaratdig: ii¢iin onun hiiqugi
qiivvesi yalmiz qanunvericilikdo nozords tutulmus tsullarla — logv edilmosi,
dayisdirilmaesi, etibarsiz sayilmasi vo ya mohkomo torofindon qanunsuz hesab
edilmasi yolu ilo aradan qaldirila bilor. Bu o demokdir ki, inzibati akt hiiquqi
dovriyyado miistaqil hiiquqi fakt kimi mévcuddur vo onun hiiquqi tesirinin aradan
qaldirilmasi ayrica hiiquqi prosedur tolob edir. Votondaglarin hiiquglarinin dovlat
hakimiyyat subyektlorinin va yerli 6zlintiidarsetms orqanlarinin diizgiin olmayan
harokotlorindon miidafiesinds Inzibati hiiquq xiisusi rol oynayir [17, s. 129].
Azorbaycan Respublikas1 Konstitusiyasinin 60-c1 maddasinin 4-cii hissasine
osason hor kos dovlet orqanlarmin, siyasi partiyalarin, hiiquqi soxslorin,
boladiyyalorin vo vozifali soxslorin horokstlorindon vo horakotsizliyindon inzibati
qaydada vo mohkomoya sikayot eds bilor [10].

Faktiki xarakterli harokatlorda isa bels hiiquqi rejim mdveud deyildir. Ciinki
faktiki xarakterli horaketin "logv edilmasi" hiiquqi baximdan miimkiin deyil.
Hoyata kecirilmis faktiki davranig artiq bas vermis hadiso xarakteri dasiyir.
Mosalon, dovlot orqani torafindon tikilinin sokiilmasi, agacin kosilmasi, orazinin
hasarlanmasi kimi faktiki horokatlor basa ¢atdigdan sonra onlar1 hiiquqi monada
logv etmok miimkiin olmur. Belo hallarda yalniz homin harokatin naticalorinin
aradan qaldirilmasi, ovvalki voziyystin borpast vo ya vurulmus zororin

149



Réya Mirtalibova. inzibati organlarin inzibati aktlarinin vo faktiki xarakterli horokotlorinin
miiqayisali tohlili/ Azarbaycan Hiiquq Jurnali. 2026 (Nel), s. 135-157
DOI: 10.61638/NEZ0O5527

kompensasiya edilmosi mosalosi giindoma golir. Bu sobobdon faktiki xarakterli
harokatlar lizre hiiquqi miidafionin mogsadi hiiquqi aktin hiiquqi qlivvasini aradan
qaldirmaq deyil, ganunsuz miidaxiloni dayandirmaq vo ya onun naticolorini
aradan qaldirmaqdan ibarot olur. Mohz bu xiisusiyyet inzibati aktla faktiki
xarakterli horokot arasindaki konseptual forqi daha aydin gostorir. Inzibati akt
hiiquqgi alomds moévcud olan vo hiiquqi natico yaradan irads ifadesi oldugu {i¢iin
onun hiiquqi taleyi do hiiquqi vasitolorlo miioyyan edilir. Faktiki xarakterli horokot
iso maddi alomdo bas vermis davranis oldugundan onun hiiquqi qiymotlondirilmasi
homin davranisin qanuniliyi vo yaratdigi noticalor lizorindon aparilir. Bu forq
inzibati hiiquqda miidafio vasitolorinin se¢ilmosi, mohkomo arasdirmasinin
predmeti vo hiiquqi naticolorin miioyyon edilmasi baximindan xiisusi nozori vo
praktiki ohamiyyato malikdir.

Azorbaycan inzibati hiiquq nazariyyesinds inzibati akt vo faktiki xarakterli
harokatlorin forqlori ayrica sistemlosdirilmis konsepsiya kimi formalagsmayib.
Miixtalif muslliflor (masalon, inzibati aktin anlayisini izah ederken va ya faktiki
harokatlordon bohs edorken) bozi forglora toxunurlar, lakin bu forqlor vahid
meyarlar sistemi soklinds toqdim edilmir. Basqa sozlo, forglor perakonds xarakter
dasiyir, vahid tosnifat vo timumi gobul edilmis doktrinal model mévcud deyil.

Alman inzibati hiiquq doktrinasinda bu masals uzun illordir sistemli sokildo
islonilmisdir. Alman miislliflori inzibati akt ilo faktiki xarakterli horokati yalniz
anlayis baximindan deyil, onlarin hiiquqi tobisti, irade elementi, hiiquqi natico,
hiiquqi miidafio vasitolori, mohkoma nazarsti vo hiiquqi rejimi iizro kompleks
sokildo miiqayiso edirlor. Bu yanasma Almaniya Federal Inzibati Mohkomasinin
formalasdirdigr mohkoma tocriibasi ilo do destoklondiyindan doktrinada sabit vo
genis gobul olunmus hiiquqi konsepsiya kimi ¢ixis edir.

Masolon, Hartmut Maurer 6ziiniin inzibati hiiquqa dair fundamental
osorinda inzibati akti hiiquqi notico yaratmaga yonolmis hakimiyyat iradesinin
ifadosi, faktiki xarakterli harokati iso hiiquqi natico yaratmaq moaqgsodi dagimayan,
lakin hiiquqi shomiyyot kosb edon faktiki faaliyyot kimi xarakterizo edir [16].
Eyni yanagsma Ulrich Stelkens, Hans Wolff, Otto Bachof vo Rolf Stober
torofindon do inkisaf etdirilmisdir. Homin miolliflor inzibati aktla faktiki
xarakterli horakatin forqlondirilmasi ii¢lin ayri-ayr1 meyarlardan deyil, qarsiliqlt
olagodo olan hiiquqi kriteriyalar sistemindon istifado edirlor. Bu kriteriyalar
sirasinda hiiquqi naticonin yaranma ani, hiiquqi iradenin movcudlugu, hiiquqi
miidafio vasitolorinin xarakteri, hiiquqi qlivvenin aradan qaldirilmasi tsulu,
mohkoma nazaratinin predmeti vo inzibati foaliyystin moqsadi asas yer tutur.
Oxsar yanasmaya Estoniya inzibati hiiququnda da rast golinir. Estoniyanin
Administrative Procedure Act ganununda inzibati akt vo measure (faktiki
xarakterli haraket) ayri-ayr1 hiiquqi institutlar kimi tonzimlondiyinden, Estoniya
hiiquq odobiyyatinda da bu institutlarin forqlori sistemli sokildo aragdirilir.
Qanunvericiliyin 6zlinlin belo bir bolgli aparmasi doktrinanin vahid metodoloji
osaslar lizorindo inkigaf etmasino imkan yaratmisdir [1].
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Bu baximdan hesab etmak olar ki, Azarbaycan inzibati hiiquq nozariyyasindo
inzibati aktlarla faktiki xarakterli horoketlor arasindaki farqglorin ayrica hiiquqi
meyarlar sistemi soklindo iglonilmomasi mévcud elmi bosluglardan biridir. Xarici
hiiquq doktrinasinda, xiisusilo Alman inzibati hiiquq moktobindo formalasmis
sistemli yanagsmanin milli hiiquq nozariyyasine uygunlasdirilmasit ham inzibati
hiiququn nazoari inkisafina, hom do hiiquq tatbigetma tocriibasinds bu iki institutun
daha doqiq forqlondirilmasina shomiyyatli tohfs vera bilor.

1II. Natica

Aparilmis arasdirmalar gostorir ki, inzibati aktlarla faktiki xarakterli
harakatlor inzibati orqanlarin foaliyyat formalar1 kimi eyni hiiquqi mahiyyoto malik
olmay1b, hiiquqi naticalori, tatbiq edilma magsadlari, hiiquqi rejimi vo onlardan irali
golon miidafio mexanizmlori baximindan bir-birindon ohomiyystli doracodo
forglonirler. Buna baxmayaraq, Azarbaycan Respublikasinin qiivvads olan inzibati
ganunvericiliyinds faktiki xarakterli harokat anlayisinin normativ sokildes miisyyen
edilmomosi, bu foaliyyot formasinin  hiiquqi  xiisusiyyetlorinin  ayrica
tonzimlonmomasi vo inzibati aktlarla sorhadlorinin aydin miisyyon edilmomasi
hiiquq totbigetmo tocriibasindo miioyyan ¢otinliklorin yaranmasina sabab olur.
Xiisusile inzibati miibahisalar zamani hiiquqi miidafis vasitasinin ve iddia ndviiniin
diizglin miioyyon edilmesinds, habelo inzibati organlarin foaliyyetinin hiiquqi
qiymatlondirilmasindas bu geyri-miisyyonlik 6ziinli daha qabariq sokildo gdstarir.

Miigayisoli hiiquqi tohlil noticosindo miioyyon edilmisdir ki, bir sira xarici
dovlatlorin, xiisusils Estoniya va Latviya Respublikasinin inzibati qanunvericiliyi
faktiki xarakterli horokotlori inzibati aktlardan forqli hiiquqi institut kimi qobul
etmoklo onlarin anlayisini, hiiquqi rejimini, hoyata kegirilmosi qaydasini vo
hiiquglarin miidafiosi mexanizmlorini ayrica normativ tonzimloyir. Alman
inzibati hiiquq doktrinasinda iso inzibati aktla faktiki xarakterli horoket arasinda
forqlondirma meyarlart uzunmiiddatli elmi todqiqatlar vo mohkoma tocriibasi
naticosindo sistemli konsepsiya soklindo formalasdirilmigdir. Bu yanagmalar
hiiquqi miiayyanlik prinsipinin tomin edilmasing, inzibati foaliyyst formalarinin
diizglin tosnifatina vo hiiquq totbigetmo tocriibosindo vahid yanagmanin
formalasmasina miihiim tohfs verir.

Noatico etibarils, inzibati aktlarla faktiki xarakterli harakatlorin hiiquqi
sorhodlorinin daha doqiq miioyyon edilmasi, onlarin normativ tonzimlonmaosinin
tokmillasdirilmasi vo hiiquqi xiisusiyyatlorinin qanunvericilikde sistemli sokilda
oks etdirilmasi inzibati hiiququn inkisafinin miihiim istigamatlorindon biri
hesab edilmalidir. Bu baximdan aparilacaq qanunvericilik islahatlar1 vo elmi-
nozori tokmillogsdirmalor hiiquqi miioyyanlik prinsipinin giiclondirilmasina,
inzibati mohkomo tocriibasindo vahid yanasmanin formalagsmasina vo inzibati
organlarin faaliyyotinin hiiquqi osaslarinin daha da tokmillosdirilmasina
xidmat edocokdir. Bu baximdan miivafiq sahado nozori veo normativ
tokmillagdirilmalorin hoyata kecirilmasi mogsodilo asagidak: tokliflorin irali
siirlilmosi magsodouygun hesab edilir:
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1. Azorbaycan Respublikasinin “Inzibati icraat haqqinda” Qanununda faktiki
xarakterli horokatin leqal anlayisi xarici dovlstlorin qanunvericiliklorinds tosvir
olunmus analoji formada ayrica tosbit edilmalidir;

2. “Inzibati icraat haqqnda” Qanunda faktiki xarakterli horokotloro hosr
olunmus ayrica fosil nozords tutulmali, homin fasildo faktiki xarakterli horokotin
anlayis1, hiiquqi tobisti, hoyata kegirilmasinin asaslari, totbiq edilma prinsiplori,
osaslandirilmasi, hiiquqi naticolori, habels bu harakatlordon inzibati vo mohkomo
qaydasinda miidafio mexanizmlori kompleks sokildo tonzimlonmalidir;

3. Inzibati aktlarla faktiki xarakterli horokotlor arasinda farglondirmo
meyarlar1 qanunvericilikds vo ya Ali Mohkoma tacriibasindo sistemli gokilda
formalasdirilmalidir.  Xiisusila hiiquqi naticonin yaranma ani, hiiquqi iradonin
mdvecudlugu, hiiquqi naticalorin xarakteri, hiiquqi miidafio vasitalori vo hiiquqi
qiivvenin aradan qaldirilmasi kimi meyarlarin normativ vo ya interpretativ
qaydada miioyyan edilmosi hiiquq totbigetmo praktikasinda vahid yanagsmanin
formalagmasina xidmaot edor;

4. Inzibati orqanlarin faktiki xarakterli horokotlorinin hoyata kegirilmosi
zamani riayat edilmali olan hiiquqi prinsipler qanunvericilikds ayrica miisyyon
edilmolidir. Xiisusilo ganunguluq, proporsionalliq, diskresion solahiyyatlorin
hiidudlar, hiiquqlara miidaxilonin zoruriliyi vo miidaxilonin hiiquqi osaslari
faktiki xarakterli horokotlor baximindan ayrica normativ tonzimlonmalidir;

5. Azarbaycan inzibati hiiquq nazariyyasinds inzibati aktlarla faktiki xarakterli
harokotlorin hiiquqi forglorino dair vahid elmi konsepsiyanin formalasdirilmasi
magsadilo miiqayisali hiiquqi tadqiqatlarm geniglondirilmasi magsadauygun hesab
edilir. Xisusilo Almaniya, Estoniya vo Latviya inzibati hiiquq doktrinasinda
formalagsmis elmi yanasmalarin milli hiiquq nazariyyasine uygunlasdirilmasi bu
institutlarin  hiiquqi  mahiyyatinin daha dolgun miioyyon edilmasing, hiiquq
totbigetmo tocriibasinin tokmillosdirilmasine vo inzibati mohkoms icraatinda vahid
hiiquqi yanasmanin formalagsmasina miihiim t6hfs vers bilor.

Bu tokliflorin hoyata kecirilmosi inzibati icraatin hiiqugi tominatim
mohkomlandiracak, veotondaglarin hiiquglarinin miidafissini giiclondiracok va
hiiquqi dovlst prinsiplorinin tam reallagsmasina sorait yaradacaqdir. Hiiquqi
islahatlar vo inzibati proseslorin tokmillogdirilmosi davamli olaraq hayata
kecirilmali, beynoalxalq tocriibs vo insan hiiquqlar1 standartlar1 nozere alinaraq
sistemli yanagma totbiq olunmalidir.
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COMPARATIVE ANALYSIS OF ADMINISTRATIVE ACTS AND DE
FACTO ACTIONS OF ADMINISTRATIVE AUTHORITIES

ROYA MIRTALIBOVA*

Annotation

Within the concept of the modern rule-of-law state, administrative acts
adopted and de facto actions carried out by administrative authorities constitute
the principal legal forms of public administration. A comparative examination of
the legal nature, scope of application, and legal consequences of these forms of
administrative activity is of particular importance for the theoretical development
of administrative law, the improvement of law enforcement practice, and the
effective protection of individual rights.

The purpose of this study is to analyse the legal nature of administrative
acts and de facto actions, to identify their similarities and differences from both
theoretical and practical perspectives, to determine the existing problems arising
from the application of the current legislation, and, through a comparative
analysis of international experience, to propose scientifically substantiated
recommendations for improving the legal regulation of these institutions. Within
the scope of the research, particular attention is devoted to the legal
consequences of administrative acts, the legal status of de facto actions, the limits
of the powers of administrative authorities, the mechanisms of administrative and
Jjudicial review, as well as the implementation of the principles of legal certainty
and legality.

The relevance of the subject stems from the increasing complexity of modern
administrative activity, the diversification of the legal forms of action employed
by administrative authorities, the widespread implementation of digital
governance systems, and the growing need to improve legal protection
mechanisms. In particular, the absence of clear legal boundaries between
administrative acts and de facto actions has given rise to various practical
difficulties in the application of administrative law, thereby increasing the
significance of scholarly research in this field.

The findings of the study are intended to contribute to a more precise
determination of the legal distinctions between administrative acts and de facto
actions, the improvement of their normative regulation, the establishment of a
consistent approach in law enforcement practice, and the enhancement of the
protection of individual rights through scientifically grounded practical
recommendations. Consequently, the study is expected to make a significant

* State Cadastre and Register of Real Estate, Baku Territorial Department No. 1 of the public
legal entity, Legal Department, Azerbaijan. Email- royalmiriyeva@gmail.com
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contribution to the development of administrative law, the strengthening of the
principle of legal certainty, and the further improvement of the legal foundations
of public administration.

Keywords: administrative authorities, administrative acts, de facto
actions, comparative analysis, administrative law, legal certainty, judicial
review, public administration, administrative procedure, rule of law.

CPABHUTEJIbHBIA AHAJIN3 AJIMAHUCTPATUBHBIX AKTOB 1
®AKTUYECKHUX JEHACTBUI AIIMUHUCTPATUBHBIX OPTAHOB

POMA MUPTAJIBIBOBA*

AHHOTanug

B coepemennoii konyenyuu npagogozo eocyoapcmea aOMUHUCMPAmueHvle
akmul,  NpuUHUMAaemvle  AOMUHUCMPAMUSHLIMU — OP2AHAMU, a4  MAKHCe
cosepuiaemvie umu paxmudeckue 0eucmaus sA61AI0Mcs. OCHOBHbBIMU NPABOGLIMU
gopmamu  ocywecmenenus  nyonuunozo  ynpaenenus.  CpasHumenvHoe
uccneoosanue Npasosol Npupoovl, cepvl NpUMEHeHUs U  IOPUOUYECKUX
nOC1e0Cmeull OGHHbIX (PoOPM AOMUHUCMPAMUBHOU OesIMENbHOCMU UMeen 0c000e
3Hauenue 01 pazeumus meopul AOMUHUCIPAMUEHO20 NPABd, COBEPULEHCTNEOBAHSL
NPAGoONPUMEHUMENbHOU NPAKMUKU U 0becneyeHus dQh@deKkmusHol 3auumsl npae
U 3aKOHHBIX UHMEPECO8 2PAANCOAH.

Lenvio Hacmoswe2o ucciedo8anus AGIAEMC AHAIU3 NPABOBOU NPUPOObL
AOMUHUCMPAMUBHBIX AKMO8 U (haKkmuuecKux 0etcmeuil, 8bis81eHuUe UX CXOOHbIX
U OMAUYUMENbHBIX NPUSHAKOE 8 MEeOPemuUyeckom U NPaAKmuuecKkom acnekmax,
onpeoeneHue npoobrem NPUMeHeHUs. Oelicmeyiouje2o 3aKOH00amenbemea, a
Makokce 8blpaboOmMKa HAY4YHO 0O0CHOBAHHBIX NPEONONHCEHUL NO COBEPUIEHCNBOBAHUIO
npagoeoco pecyiuposanus HA OCHO8e CPABHUMENbHO-NPABOBO20 AHANU3ZA
3apybesxcnozo onvima. B pamkax uccredosanus noOpoOHO paccmampuearomcs
ropuoudecKue nocie0cmeuss AOMUHUCMPAMUBHBIX AKIMO8, NPABOBOL CMAmyc
Gaxmuueckux oeticmeutl, npeoenvl NOIHOMOUUU AOMUHUCTPAMUBHBIX OP2AHO8,
MEXAHU3Mbl AOMUHUCPAMUBHO20 U CYOEOHO20 KOHMPOIA, A MAK’CE 80NPOCHL
peanuzayuu nPUHYUNO08 3aKOHHOCMU U NPABOBOL ONpedeleHHOCMIU.

AxmyanoHocms  membl  00YCI061€HA  YCIONCHEHUEM  CO8PEMEHHOU
AOMUHUCIMPAMUBHOU  0eAMENbHOCMY, — pacuiupenuem  Gopm  peanusayuu
NOTHOMOYUL  AOMUHUCMPAMUBHLIX OP2AHO8, WUPOKUM 6HEeOpEeHUeM CUCmem
YuUppPoso2o 20cy0apcmeenHo2o ynpaesieHus U HeoOX00UMOCMblO OdlbHelue20

* F'ocyapcTBEHHBIN KaacTp U peecTp HeJBIKMMOTO UMYIecTBa, bakuHckoe
TeppUTOpHANBbHOE yrpaBieHue Ne | myOamgHOT0 Fopuardeckoro mma, KOpunnaeckuit
JernapramMenT, AzepoOaiikan. Email- royalmiriyeva@gmail.com
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COBEPUIEHCMBOBAHUS  MEXAHUBMO8  npagoeoti  3awumel. Ocoboe 3HaueHue
npuobpemaem omcymcmeue YemKo2o PasepaHuieHust MexHcoy
AOMUHUCPAMUBHBIMU — AKMAMU U (haKmuyeckumy  Oelucmeusmu, 4mo Ha
npaKkmuKe 6bi3bl6aent MHOSOUUCIEHHbIE CLOACHOCMU NPU NPUMEHEHUU HOPM
AOMUHUCMPAMUBHO2O NpAsA U  YCUIUdaem NOMpeOHOCMb 6 NpO8edeHUU
KOMNIEKCHBIX HAYYHBIX UCCTIE008aHUL 8 OAHHOU cghepe.

Pezynvmamur npogedennoeo ucciedosanusi HanpaeieHvl Ha bonee mouHoe
onpeoenenue NPAGOBbIX PA3IUNUL MeNHCOY AOMUHUCMPAMUBHBIMU AKMAMU U
axmuteckumu OelcmeusMu, COBEPUEHCMBOBANUE UX HOPMAMUBHOO PecyIUPOBAHLS,
gopmuposanue eouHooOPa3HO20 NOOX00A 8 NPABONPUMEHUMENbHOU NPAKMuUKe, a
makaice NOO20MOBKY HAYYHO-NPAKMUYECKUX PEeKOMEHOAYUll, CnocoOCmsyiomux
nOGbIUEHUIO 3P heKmusHoCmU 3auumyvl NPAe GU3UYECKUX U HOPUOULECKUX TUY.
Peanuzayus npeonosicennvix nooxodos 6ydem cnocobocmeogamsv OaibHeuulemy
PA36UMUI0  AOMUHUCMPAMUBHO20 NPABd, YKPENIeHUur) HNPUHYUNa npagoeoll
ONpeOeeHHOCMU U COBEPULEHCTNBOBAHUIO NPABOBLIX OCHO8 20CYOAPCMBEHHO2O
VApasneHus.

KaioueBsble cioBa: admunucmpamusHvie opeaHvl, AOMUHUCTIPAMUBHDILL
axkm, gakmuueckue Oelcmeus, CPAGHUMENbHbIN AHAIU3, AOMUHUCTIPAMUBHOE
npago, npagosast ONPeoesieHHOCHb, CYOeOHbIll KOHMPOIb, NYOIUYHOe YRpAGIeHUe,
AOMUHUCTIPAMUBHOE NPOU3BO0CIBO, NPUHYUN 3AKOHHOCTILL.
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PUBLIK HUQUQI SOXSLORIN HUQUQ SUBYEKTLIiYI
AYXAN ISMAYILOV*

Xiilasa

Mbaqgalada on avval qeyd olunur ki, publik hiiqugi soxslor
konsepsiyasinin kifayat qador yeni olmasi sababindan hiiquq adabiyyatinda
publik hiiquqi saxs barasinda ahatali bilgilor mévcud deyil. Bununla alagadar
milli ganunvericiliyin miiddaalar ila yanagsi, Fransa, Almaniya va s. olkalorin
qanunvericiliyinin bu tasisatlarin hiiquq subyektliyi barads tacriibasi
nazardon kegirilir. Qeyd olunur ki, publik hiiquqi saxs anlayist indiki dovrda
miistasna olaraq qanunvericiliyin asasinda yaradilan va publik funksiyalara
malik hiiquqi saxslora samil olunur. Hazirda publik hiiquqi soxs institutu
dovlat va camiyyat ticiin miihiim ahamiyyat kasb edan funksiyalart hayata
kegirir. Mahz buna géra da adi hiiquqi saxsdan farqli olaraq o, bazi (miiflis
ola bilmaz;, hom pulsuz, ham do pullu xidmatlor géstora bilor, zorurat
varandigda biidcadon maliyyalagdirilo bilor, publik hiiquqi soxsin iscilori
doviat qulluggulart ola bilar; adi miilki hiiquqi saxslor iigiin moveud olan
mahdudiyyatlor publik hiiquqi saxslara samil olunmur) tominatlara malikdir.

Acar sozlor: hiiquqi saxs, hiiquq subyektliyi, konsepsiya, anlayis, xiisusi
hiiquq, publik hiiquq, institut, qanunvericilik, doviat, organ, hakimiyyat,
sirkat, alamatlor, funksiya.

1 Girig
Miiasir dovrde publik hiiquqi soxs anlayis1 miiayyan toskilatlarin hiiquq
qabiliyyatli subyektlor kimi qeyd olunmas: {i¢iin milli hiiquq sistemino goti
sokildo daxil olmugdur [12, s. 69]. Lakin tosssiiflo geyd etmok lazimdir ki,
hiiquq adobiyyatinda publik hiiquqi soxs barasindo ohatali bilgilor mévecud
deyil. Belo vaziyyat qismon onunla izah edilir ki, publik hiiquqi soxslor
konsepsiyast kifayot qodor yenidir vo toxminon 200 il avval Fransada
yaranmigdir. Publik hiiquqi soxslor “hokmran™ xarakterli solahiyyatlora
malikdilor vo bu onlar1 xiisusi hiiququn adi hiiquqi soxslorindon forqlondirir.
Bels ki, Fransanin miilki ganunvericiliyinds publik hiiquqi soxslorin asagidaki
ndvlari tasbit edilir:
- dovlat torafindon ictimai maraq doguran miioyyon funksiyalarin
yerina yetirilmasi {iglin yaradilan nazirliklordon, milli agentliklordon va
inzibati orqanlardan ibarat olan dovlat tosisatlari;

* Baki Dovlat Universitetinin Dovlot v hiiquq nazariyyasi va tarixi kafedrasinin doktoranti /
ayxan.ismayilov.0101@mail.ru
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- ictimai vozifalori realizo etmok mogsadilo publik vo ya xiisusi soxslor
arasinda omokdasliq li¢iin yaradilan kollektiv qurumlar (sosial tominat fondu,
pensiya fondu);

- regional va baladiyys orqanlari;

- publik tohsil miiassisalori;

- iqtisadi faaliyysti hoyata kegiran, lakin dovlstin nozarati altinda olan
publik iqtisadi tesisatlar (masalon, dovlat banklar);

- aztominath votondaglar {iciin sl¢atan monzilo sahib olmani tomin
edon monzil togkilatlari; kommersiya toskilatlart sayilsa da, dovletin
nozaratinds olan dovlat sirkatlori;

- maliyyalosdirilmosi dovlat biidcosi hesabina hoyata kecirilon va
publik xidmotlor gostoron ddvlot biidco tosisatlar (kitabxanalar, muzeylor,
xostoxanalar va digar qurumlar);

- publik mahkoma orqanlar1 (masalan, inzibati mohkomalor);

- dovlat fondlar vo institutlar: [12, s. 140].

Bunlar1 digor (6zsl) hiiquqi soxslordon forqlondirmok ii¢lin vaxtilo
Fransa inzibati hiiququnda islonib hazirlanmis asagidaki meyarlardan istifads
olunur:

a) miloyyon hallarda 6zol tosobbiis istisna edilmese do, publik
tosabbiisiin asasinda publik hiiquqi soxsin tesis olunmast;

b) toskilatlanma, foaliyyst vo nozarot qaydalari publik hakimiyyat
torafindon miioyyan edilir;

¢) maliyyologdirmo iisullari.

XIX asrin sonlarindan baslayaraq qite 6lkalarinin qanunvericiliyi tiglin bir
niimuna hesab edilon Almaniya qanunvericiliyinde publik hiiquqi soxslor
haqqinda miiddsalar 6z oksini tapmisdir. Bels ki, Almaniyanin ©sas Qanununun
87-ci maddasinin 2-ci hissasing uygun olaraq “Selahiyyat dairasi birden ¢ox olan
Torpagin orazesino samil edilon sosial sigorta qurumlart publik hiiququn
bilavasito Federasiyanin tabeciliyinds olan korporasiyalar qisminds ¢ix1s edirlor.
Salahiyyat dairasi bir federal torpagin hiidudlarindan, lakin ti¢ federal torpaqdan
cox olmayaraq hiidudlardan konara ¢ixan sosial sigorta tosisatlari birinci
toklifdon hasiyo ¢ixmaqla nozarsti hoyata kegiron torpaq maraqli federal
torpaglar torofindon miisyyon edildiyi toqdirds torpaga bilavasito tabe olan
publik hiiququn korporasiyalar1 qisminds faaliyyat gostorirlor” [5].

Publik hiiququn hiiquqi soxslori Almaniyanin Miilki Macallasinda
bilavasito olaraq nozordo tutulur. Burada 89-cu paraqrafda iiglincii soxslora
omlak zorori vurmus birliklorin orqanlari iiclin nozords tutulan mosuliyyot
qaydasimin publik hiiququn korporasiyalarina, tosisatlarina vo fondlarina da
samil olundugu ifads edilir [1].

Almaniyada publik hiiququn hiiquqi soxslorinin 6zal soxslorden
forqlondirmak iiciin asagidaki slamatlordan istifads olunur:

a) onlarin hiiquqi vaziyyaeti vo foaliyyatini tonzimloyon dovlat akt1 ilo
tosis edilmasi;
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b) dovlat funksiyalarinin yerine yetirilmasi zamani dovlstin adindan
va eyni zamanda 6z adindan foaliyyat gostormasi;

¢) hliquqi monada xiisusilogmasi vo 6z mosuliyyatlori altinda dovlot
idara¢iliyinin hayata kegirilmasi;

¢) dovlet funksiyalarinin hoyata kegirilmosi {g¢iin hakimiyyat
solahiyyatlorine malik olma.

Almaniyada publik hiiquqi orqanlarin statusu veo faaliyyati ilo bagh
miiddoalar “Inzibati prosedur hagqinda” 25 may 1976-c1 il tarixli Qanunda da
0z oksini tapmigdir. Homin Qanunun birinci paraqrafi bu ganunun
Federasiyanin publik-hiiquqi orqanlarinin, federal korporasiyalarin, tosisatlarin
va publik-hiiquqi xarakterli fondlarin inzibati foaliyyatine totbiq olundugunu
nazarda tutur [15]. Belaliklo, bu ndv hiiquqi soxslarin hiiquqi tonzimlonmasini
saciyyalondirorkon qeyd etmok lazimdir ki, Azorbaycan Respublikasindan
forqli olaraq, Almaniyada publik hiiququn biitiin hiiquqi soxslorinin
tonzimlonmasini vahidlogdiron vo onlarin sistemini tosvir edon ayrica bir
qanun movcud deyildir.

Qito 6lkalarindan farqli olaraq “limumi hiiquq” dlkslorinds uzun miiddat
orzindo “publik hiiququn hiiquqi soxsi” anlayisindan istifado etmodon publik
qurumlarm  faaliyyotinin  hiiquqi  tonzimi  hoyata kegirilir.  Onlarin
ganunvericiliyi yalniz dovlat, yerli v ya ictimai hakimiyyat kateqoriyalaridan
istifado etmoklo foaliyyat gostorir vo bu hakimiyyat subyektlorino hiiquqi soxs
statusu vermirdi. Eyni zamanda bels hakimiyyetin adindan faaliyyat gostoran
ayri-ayr1 orqanlar hiiquqi soxsin hiiquglari ilo tomin olunurdular. Bu voziyyat
XX asrin 90-c1 illorinin sonuna qodar, yani globallagma soraitinds tonzimlonmaya
yanasmalarin doyismasino qodor davam etdi.

Miiasir dovrdo ABS-da publik hiiquqi soxslorin asagidaki novleri
movcuddur:

- Dovlet torafindon tohliikasizliyin tomin edilmasi, tohsil, sohiyya vo
sosial tominat kimi konkret funksiyalarin yerina yetirilmasi {igiin yaradilan
dovlat tasisatlari. Dovlot tosisatlart qorarlarin qobulunda genis muxtariyyato
malikdirlar.

- Yerli hakimiyyat orqanlar1 torafindon su tochizati, kanalizasiya,
noqgliyyat va digor spesifik funksiyalarin yerina yetirilmosi ii¢lin yaradilan
boaladiyye korporasiyalari. Bu korporasiyalar qgorarlarin qobul olunmasinda
miioyyon muxtariyyato malikdirlor.

- Dovlet torofindon yaradilan vo qismen onun torofindon
maliyyalosdirilon, lakin bazar iqtisadiyyatinin prinsiplorinin osasinda
foaliyyot gdstoron dovlot istirakli korporasiyalar. Dovlot istirakli korporasiyalar
elektrik enerjisinin istehsali, telekommunikasiya vo digor miixtalif magsodlar
ticiin yaradila bilor. Onlar federal vo statlar soviyyods, oksor hallarda
infrastruktur vo ya xidmot gostorilmasi saholorinde miisyyon publik
funksiyalarin yerins yetirilmasi ti¢lin yaradilir.
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- Inzibati agentliklor. Onlar dévletin adindan tonzimloyici va
nozaratedici funksiyalar1 yerino yetirirlor (mosalon, qiymotli kagizlar vo
birjalar iizro komissiya, otraf miihitin miihafizasi idarasi).

- Xiisusi dairalor. Onlar miioyyon bir orazido konkret mosalalorin halli
iiclin (dasqinlarla miibarizs {izro xiisusi dairo) yaradilirlar.

- Dovlot qurumlari (dovlot torofindon yaradilan xostoxanalar,
universitetlor, moktabloar).

- Yandovlst korporasiyalar. Bunlar ictimai ohomiyyatli xidmatlor
gostoron vo qismon dovloto moxsus sirkotlordir (Amtrek, Pogt xidmaoti).

Son onilliklards postsovet mokaninda da “publik hiiququn hiiquqi soxsi”
konstruksiyasi genis yayilmisdir. Belo ki, Giirclistanin Miilki Macollosinin
1509-cu maddasino asason publik hiiququn hiiquqi soxslori sirasina dovlot
toskilatlart ilo yanasi, qanunvericiliyin osasinda yaradilan gqeyri-dovlot
toskilatlar1 da aid edilirlor [13]. Bu 6lkods publik hiiququn hiiquqi soxslorino
yalniz dovlst organlar1 deyil, hom do digor qurumlar, masalon, ali tohsil
miiossisalari, siyasi partiyalar, dini birliklor va s. daxildirler.

Kegmis Sovet Ittifaqu &lkolorindon Ukrayna vo  Baltikyan
respublikalarda da publik hiiququn hiiquqi sexslori haqqinda qanunlar gabul
edilmisdir. Bazi 6lkalords isa publik hiiququn hiiquqi soxslorine konstitusion
status verilmisdir. Masalon, Yunanistanin 9sas Qanununun 17-ci maddosinin
7-ci bondine osason “Qanun dovlet, publik hiiquqi soxslor, yerli
ozilinliidaraetma orqanlari, ictimai maraqlara xidmot edon togkilatlar va dovlot
miiossisalori balli ictimai toyinatli obyektlorin tikintisi li¢iin tolob olunan
darinlikdas yeralt1 tunellorin kompensasiyasiz ingasina yol verir, bir sortls ki,
onlarin {izerindo yerloson dasinmaz omlakin istifado qaydasina xolol
gotirilmosin™ [14, s. 41-42].

11. Milli publik hiiqugi saxs modeli

Azorbaycan Respublikasinda da publik hiiquqi soxs modelinin
yaradilmasi zoruroti miiasir ictimai miinasibatlorin inkigaf ehtiyaclar ilo
sartlondirilir. Ciinki, icra hakimiyyati orqanlar: tasarriifat faaliyyeti ilo moggul
ola, manfaot aldo eds vo pullu xidmatlor gdstora bilmazlor. Ona gora ki,
votondaslarin dovloto vergi vo riisumlarint ddadikdon sonra monfoot oldo
etmok iiclin onlardan hansisa digor Odonislorin edilmasini tolob etmok
miimkiin deyildir. Burada ¢ixilmaz bir vaziyyat yaranir, ¢iinki iqtisadiyyat
inkisaf etdikco dovlotin adindan yaradilan bir sira yeni strukturlar insanlara
vacib pullu xidmot gostormoys macbur olurlar. Masolon, bu ciir strukturlara
metrologiya vo standartlagdirma iizro Dd&vlot Komitosinin torkibindoki
miixtalif laboratoriyalari, Dovlet ©Omlak Komitasinin torkibindoki torpaq-
tikinti islorinin hoyata kegirilmasi ilo bagli olan xidmatlori aid etmok olar.
Belo strukturlar kifayat qodor ¢oxdur vo onlar miivafiq xidmatlori gostoron
bdlmalarine adi miilki hiiquqi soxs statusu vermoyas mocburdurlar. Adi hiiquqi
soxs statusu iso onu ifads edir ki, o, dovlst shamiyyatli funksiyalar1 yerino
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yetirmasina baxmayaraq, belo hiiquqi soxsin amlakina habs qoyula, homin
omlaka miinasibotdo mohkomo icraatina baglanila vo bu struktur miiflislogo
bilor. Publik hiiquqi soxs doktrinasi biitlin bu suallara cavab verir.

Hazirda publik hiiquqi soxs institutu Azorbaycan dovlati vo comiyyati
ticlin miithiim ohomiyyat kosb edon funksiyalar1 hoyata kegirir. Mohz buna
gora do adi hiiquqi soxsdon forqli olaraq o, kifayot qodor ¢oxsayli tominatlara
malikdir. Birincisi, publik hiiquqi soxs he¢ vaxt miiflis ola bilmoz. Publik
hiiquqi soxsa qarst mohkomo iddialar1 adi miilki-hiiquqi qaydada deyil,
inzibati icraat ¢orgivesinda miimkiindiir. Ikincisi, publik hiiquqi soxs hom
pulsuz, hom do pullu xidmotlor gostora bilor, 6ziinii maliyyslogdirs bilar, vo
ya zorurat yarandiqda biidcodon maliyyolosdirilo bilor. Ugiinciisii, publik
hiiquqi soxsin amakdaglar1 dovlet qulluggular: ola bilar; onlarla baglanilan
miiqavilolor miilki miiqavilslor olmaya bilor; dovlet orqanlar1 torsafinden
baglanan miiqavilalor kimi inzibati miiqavilalor do ola bilor. Adi miilki hiiquqi
soxslor {iglin movcud olan mohdudiyyatlor publik hiiquqi soxslore samil
olunmur. Publik hiiquqi soxsin bilavasits tasisatgist dovlat sayilir.

Noazordon kegirilon funksiyalar qeyri-kommersiya toskilatlar torofinden
hoyata kegirilo bilmez. Ona goéro ki, bu kateqoriyadan olan togkilatlar
torofindon hoyata kecirilon funksiyalar dar c¢or¢ivo ilo mohdudlasir. Publik
hiiquqi soxso goldikds iso, onun biitiin maliyys icraati, miihasibat hesabat1 vo
ucotu ddvlot organlari {igiin nozerds tutulan qaydada aparilir. Ozol
strukturlarda qlivvads olan qaydalar onlara samil edilmir.

Hiiquqi soxsin spesifik bir novii kimi publik hiiquqi soxs asagidaki
olamatlors malikdir:

a) miloyyon bir daxili strukturda, irado vo mogsod birliyindo ifado
olunan togkilati birlikdir;

b) publik hiiququn normalar1 ilo hiiquqi soxsiyyoto verilon toskilatin
hiiquq subyektliyinin onun torkibuindo olan fiziki soxslorin hiiquq
subyektliyindan forqliliyi;

c) toskilatin publik-hiiquq normalar1 ilo soxslondirilmosi, onun
ozlinomaxsus olamatlorinin mdvcudlugu (adi, toskilati-hiiquqi formasi va s.)
va toskilati va funksional planda publik hiiquq rejimins tabegciliyi;

¢) xilisusi mogsadli toyinati ilo segilir: sadoco timumi deyil, hom do
ictimai, publik maraqlarin realizasi;

d) publik hiiququn normalart ilo miioyyon edilon xiisusi yaradilma
proseduruna malikdir;

e) publik idaroetmo sistemino inteqrasiya olunub [8, s. 117].

Inkisaf etmis Avropa dovlotlorinin tocriibasina digqat yetirmoli olsaq,
gorarik ki, dovleto moxsus usaq bagcalarindan baslayaraq moktablora vo
universitetloradak, tibb klinikalarindan tutmus nohong korporasiyalara qodor
hamuisi publik hiiququn hiiquqi soxsi sayilirlar. Masalon, Almaniyada va diger
Avropa Olkolorinds domiryolu korporasiyalart publik hiiquqgi soxs hesab
olunurlar. Onlar iflasa ugraya bilmazlor, ona gors ki, 6lks daxilinds sarniginlorin
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daginmasi hoyati vacib ohomiyyot kasb edir vo domiryolu istonilon halda
faaliyyat gostormalidir. Ona gore do dovlot bu masuliyysti 6z iizerine gotiiriib
vo bu funksiya idaroetma deyil, tosaorriifat funksiyasi oldugundan demiryol
sirkotlorino publik hiiquqi soxs statusu verilmisdir. Azorbaycanda belo bir hala
ehtiyac duyulmur, c¢ilinki nogliyyat dasimalar1 ohalinin ehtiyaclarini tam
sokildo tomin edirlor.

Almaniya va Fransada markazi banklar da publik hiiquqi soxs sayilirlar,
clinki onlarin funksiyalar1 dovlet hakimiyyst orqanlarmin funksiyalarindan
forglonir. Dovlat orqan1 heg bir halda kredit vera va ya faizlorin hesabina goalir
olds eda bilmaz. Bu, dovlot hakimiyyat funksiyasi deyildir. Ona gora do homin
Olkalorde morkozi banklar publik hiiququn hiiquqi soxslori hesab olunurlar.
Publik hiiququn hiiquqi soxsi Azarbaycan iigiin do kifayat qodor ¢oxsayli yeni
imkanlar yaradir. Yoni, idaraetmo sistemino xolol gotirmodan homin sistemin
tizvil hissalari kimi yeni strukturlarin yaradilmasina imkanlar agilir vo dovlat
movceud sistemi dagitmadan yeni funksiyalar1 hoyata kegirs bilir.

Azorbaycan Respublikasinin  Konstitusiyasina goéro Azarbaycan
Respublikasinin Markozi Banki dovlst hakimiyyatinin hor hansi bir qoluna aid
edilmadiyinden o, dovlst hakimiyyati orqani deyildir. ©gor Markezi Bank
dovlat hakimiyyati orqant hesab edilsoydi, o zaman onun is¢ilorinin vozifalori
dovlat qullugu vozifolorinin tosnifatina daxil olardi. Bununla bels, homin
tosnifatda bu ciir vozifolor movcud deyildir.

Miiasir dovrds 6lkods maktablorin va universitetlorin nizamnamalari
yenidon nozordon kegirilir. Qabaqcil 6lkalords universitetlor vo digar tohsil
miiossisolori geyri-kommersiya toskilatlar1 sayillmirlar. Ali tohsil miiossisolori
comiyyat vo dovlat liglin hayat1 ohamiyyatli bir saha olan tohsilin verilmasi
ilo maggul olurlar. Qeyri-kommersiya foaliyystino goldikds ise, bu tamamilo
forqli bir sahadir. Publik hiiquqi sexslor ham pullu, ham ds pulsuz xidmatlor
gostormok solahiyyotlorino malikdirlor vo biidcodon maliyyolosdirilo
bilorlor. Bu toskilati-hiiquqi forma dovlot idarsetmasinin vacib ehtiyaclarini
tomin etmoaya qabildir vo dovlotin imkanlarini genislondiron ¢evik bir forma
hesab olunur.

Qeyd etmok lazimdir ki, Azarbaycan Respublikasinin Miilki Macallonin
43.1-ci maddssinde “hiiquqi soxsin” Umumi torifi verilorkon “qurum”
soziindon istifado edilir [3]. Bununla yanasi, homin Macollonin 43.5-ci
maddasinda hiiquqi soxslori novlari gostarilir vo orada kommersiya hiiquqi
soxslori, qeyri-kommersiya hiiquqi soxslori vo publik hiiquqi soxslori
barasinds yenidon timumi “qurum” s6zii islonilir. Lakin “Publik hiiquqi soxlor
haqqinda” 29 dekabr 2015-ci il tarixli Qanunun 2.2-ci maddoesindo “publik
hiiquqi soxsin” torifi verilorkon “togkilat” sdziindon istifado olunmusdur [6].
Burada bir mosaloys diggot yetirmok lazimdir: Miilki Macallods timumi
sokildo “publik hiiquqi soxslorin™ statusu barodo miiddoalar oks olunur. Bu
nov hiiquqi soxslorin sirasina daxil olan vo dovlotlo daha six bagliligr olan
toskilatlarin dziinomaxsus rolunu, yaradilmasinda va foaliyyetinds xiisusiyyatlori
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qeyd etmok {igiin cari ganunvericilikdo ayrica “dovlet adindan yaradilan
publik hiiquqi soxslor” kateqoriyast da islonir.

Miiasir Azarbaycan qanunvericiliyindo “qeyri-dovlot hiiquqi soxslor”
anlayis1 da yer almigdir. Belo ki, “Qeyri-yasayis toyinath bozi tikinti
obyektlorinin istismarina icaza verilmasi ilo bagl slave tadbirlor hagqinda”
Azarbaycan Respublikasi Prezidentinin 14 iyun 2023-cii il tarixli Formaninda
“fiziki va ya geyri-dovlat hiiquqi soxsin miilkiyyati” ifadesindon genis istifado
olunur [4]. Nazars alsaq ki, hal-hazirda milli ganunvericilik aktlarinda hiiquqi
soxslorin yalniz ii¢ novii (kommersiya hiiquqi soxslori, geyri-kommersiya
hiiquqi soxslor vo publik hiiquqi soxslor) yer almisdir, “qeyri-dovlat hiiquqi
soxs” ifadosinin miivafiq Formanin motnindo ovoz edilmosi yaxsi olardi.
Ciinki miivafiq ifados tocriibads hiiquqi soxslorin togkili lizra dovlat vo geyri-
dovlst qurumlarmi birgs istiraki ilo olan rongarang modellari inkar edir vo
miioyyan ¢asqinliq yaradir.

Hiiquqi soxsin hiiquq subyektliyi ilo publik soxsin hiiquq subyektliyi
arasindaki prinsipial forqlor “insanlarmm omlak birliyi” vo “insanlarin orazi
birliyi” kontekstindo nozordon kegirilo bilor. Miilki Macallonin 6.2-ci
maddoasine gora “fiziki vo hiiquqi soxslor miilki hiiquqlar1 6z menafelorini
gergaklosdirmak {igilin iradalarine uygun olaraq slds edir va hoyata kegirirlor”
[3]. Publik qurumlarin orqanlar1 vo tosisatlari 6zlorinin miistaqil publik-
hokmran iradslorine malik deyillor, aksino publik qurumun iradesini hayata
kegirirlor; 6zlorinin publik-hokmran hiiquq qabiliyyotine malik deyillar va
yalniz publik qurumun hiiquq gabiliyystini realize edirlor. Onlar sadaca publik
qurumlarimn 6zlarinin publik foaliyyst qabiliyyatlorinin reallagdirdig bir vasito,
alot qisminds ¢ixig edirlor. ©ks toqdirds, masalon, dovlstin publik-hékmran
hiiquq qgabiliyyatinin onun miivafiq sahasinds hakimiyyatin miistaqil subyektlori
gismindo ¢ixis edon orqganlart vo tosisatlari arasinda paylasdirildigini vo
boliisdiiriildiiyiinii gqobul etmok lazim golordi. Buna goro do, mosolon, vergi
hiiquq miinasibotlorinds subyekt qisminds vergi vo gdmriik organlari ilo tomsil
olunan dovlatin 6zii deyil, vergi gdmriik orqanlarinin 6zlarinin, hatta dovlotds
miistoqil olaraq ¢ixis etdiyini tosovviir etmok ¢atindir.

Hor hansi birlosma formasi “hiiquq subyektliyi” kateqoriyasinin tam
hacmds agilmasina xidmat etmir, ¢iinki soxslarin birliyi (no godar bdyiik va
miixtalifdirsa) homise maraqlarin miisyyon konfliktlorini ortaya ¢ixarir.

Praktikada bu maraqlarin toqqusmasi yalniz inzubati hakimiyyot va
idaroetma ricaqlarina malik olan konkret soxslords (konkret publik qurumda
vo hiiquqi soxsdo) miivafiq subyektin statusunun mdévcudlugu toqdirinds
“hiiquq subyektliyi” kateqoriyasinin qeydi-miioyyaon sokildo basa diisiilmosino
gatirib ¢ixarir. Vo ya masalon, hiiquqi adabiyyatda hiiquqi soxs statusuna
malik olmayan kollektiv qurumlar sahibkarliq foaliyystinin subyektlori
qisminds ¢ix1s edon qurumlar kimi goloms verilir.

Yuxarida gdstarilonlorin noticesinda bels bir qonasts golmak olar ki,
hiiquqi soxslorin vo publik qurumlarin hiiquq subyektliyi homiso onlarin
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kollektiv resurs imkanlar1 vo qabiliyyatlori ilo sortlonon unikalliqda ifads
olunan statusa malikdirlor.

Miilki Macollodo iimumddvlet vo ictimai ohamiyyatli foaliyyatls
masgul olan qurumlarin hiiquq subyektliyi gostorilir. Publik hiiquqi soxslorin
birinci ndviina dovlet torsfindon yaradilan tosisatlar aid edilirlor. Onlarin
vasaitlori dovlot miilkiyyatinds olsa da, birincisi, homin vasaitlorin lizorindo
Ozlori mistaqil sokilde sarancam vers vo onlardan dovlet torafindon miioyyon
edilmis mogsadlor tigiin istifado edo bilirlor; ikincisi, onlar biitiin digor dovlot
orqanlarmin faaliyyetini maliyyslosdiron vahid xozinaden, yoni biidcaden
omlak baximindan ayridirlar; ii¢linciisii, bu qisim hiiquqi soxslorin ya onlara
verilmis amlakin istifadosindon olds edilon golir soklinds, ya da har hansi
publik qurumun biidcosinin vergi golirlori sayillmayan xiisusi 6doniglor
soklindo miistoqil golir monbalori vardir; dordiinciisii, onlar dovlat torafindon
iizorlorino qoyulmus publik-hokmran solahiyyatlori hoyata kegirirlor.
Sonuncu slamat onlar1 birbasa olaraq adi dovlet orqanlari ilo birlasdirir. Lakin
ilk li¢ alamat iso oksina, bu ciir togkilatlar1 gostorilon orqanlardan forqlondirir.
Ona goro ki, he¢ bir dovlst orqan1 dovletin 6zline miinasibatdo omlak
xiisusilogmasine malik ola bilmoz ki, bu da birbasa orqanin anlayisinin
oziindon irali galir. Digor torofdon, homin tasisatlarin hiiquqi soxsiyyati har
bir halda dovlatin 6ziiniin soxsiyyatindon toromadir va bu toskilatlarin malik
oldugu omlak xiisusilogmaosi faktiki deyil, daha ¢ox formaldir.

Publik hiiququn hiiquqi soxslorinin digor bir ndviine publik hiiquqi
korporasiyalar, yoni on azi iki istirak¢1 torofindon yaradilan togkilatlart aid
edirlar. Ona gora do nozari olaraq onlarda dovlstin istiraki istisna edilmir vo bu
qisim hiiquqi sexslora publik-hiiquqi funksiyalarin verilmosi publik hiiquqi
tosisatlara verilon qaydada, demok olar ki, eyni sokildo hayata kecirilocakdir.
Bununla belo, miiasir dovrds Olkemizdo olan hiiquq qaydast yalniz
qanunvericilik aktlarinda birbasa nozords tutulmus formada xiisusi hiiququn
subyektlori torafindon yaradilan miivafiq publik hiiquqi korporasiyalari taniyir.
Eyni zamanda homin qanunvericilik aktlar ilo dovlet miivafiq korporasiyaya
miioyyon publik-hokmran salahiyyatlori verir. Burada s6hbot, mosolon, notariat
va vakillik assosiasiyalar1 haqqinda, arbitraj idaraciliyinin 6ziinlitonzimloma
toskilatlart vo miistoqil giymatlondiricilerin qurumlari, eloco do digor oxsar
toskilatlar haqqinda gedir. Gostarilon toskilatlarin birlogdirici faktoru ondan
ibaratdir ki, onlar xiisusi hiiququn subyektlori olan vo miioyyan bir pesoya
moansub olan vatondaslar torafindon, hamg¢inin do boezi hallarda miisyyon bir
faaliyyet noviinii hoyata keciran hiiquqi soxslor torafindon yaradilirlar. Lakin bu
zaman qanunverici miloyyan pesokar foaliyyatlo maggul olmanin sorti gisminda
miivafiq togkilata mocburi iizvlilyli miisyyon edir, eyni zamanda miivafiq
toskilata homin foaliyyatin hoyata kegirilmosi qaydalarini tosdiq etmok,
hamg¢inin do bu qaydalarin g6zlonilmasi {izerinds nozarotin aparilmast iizra
solahiyyatlori verir. Qaydalarin pozuntusuna goére sanksiya gisminde hamin
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toskilatin idaroetmo orqani torofindon Oziiniitonzimloma toskilatinin iizvlorinin
strasindan xaric edilmonin miimkiinliiyii nozords tutulur.

Biitiin publik hiiquqi soxslerin icra hakimiyyati organlarini, xiisuson do
ganunvericilik vo mohkomo hakimiyyati orqanlar1 sistemlorine daxil
olmadiqlart vo natico etibarilo onlar1 yaradan dovletdon omlak baximindan
xiisusilogmis voziyyotds olmalar1 ortaq cohat olaraq birlogdirir. “Publik hiiquqi
soxslor haqqmnda” Qanunun 3.1-ci maddesine asason publik hiiquqi soxslorin
sahibkarliq faaliyyatine yalniz asagidaki hallar movcud olduqda icazs verilir:

1) sahibkarliq faaliyystlo mosgulluq publik hiiquqi soxsin yaradilmasi
zamant nozords tutulmusdur;

2) sahibkarliq foaliyyotlo mosgullug publik hiiquqi soxsin
nizamnamasinds qoyulan magsadlarin nail olmasina xidmat edir [6].

Kommersiya hiiquqi soxslordon forqli olaraq publik hiiquqi soxsin
hiiquq qabiliyysti mohduddur. Belo ki, “Publik hiiquqi soxslor haqqinda”
Qanunun 5.2-ci maddasino uygun olaraq bu kateqoriyadan olan hiiquqi soxslor
yalniz 6z nizamnamosindo qeyd olunan foaliyyotlo mosgul olurlar [6].
Dovletin adindan yaradilan publik hiiquqi soxsin nizamnamasi miivafiq icra
hakimiyyati orqaninin miioyyon etdiyi orqan (qurum) torafinden, baladiyya
adindan yaradilan publik hiiquqi soxsin nizamnamasi ise miivafiq bolodiyyo
torafindon tosdiq edilir.

Publik hiiquqi soxs dovlet geydiyyatina alindigit andan miilki
hiiquqlara malik olmaqla miilki vazifolor dasiyir vo publik hiiquqi soxsin
hiiquq qabiliyyatine onun logvinin basa ¢atdig1 an xitam verilir. Digor nov
hiiquqi soxslordon forqli olaraq, publik hiiquqi soxsin miiflis elan edilmasi
istisna olunur [6].

Dovlotlo  yanasi, piiblik-hokmran salahiyyatlori miilki hiiquq
subyektliyino malik olan digor toskilatlar da hoyata keciro bilor. Bu cohot
hamin togkilatlar1 publik hiiquqi qurumlarla daha da yaxinlasdirir, ¢linki onlar
bilavasits homin qurumlarin vasitosilo foaliyyst gostorirlor. Lakin bu
toskilatlarin miistaqil hiiquq subyektliyi onlarin vahid publik qurumlar kimi
tosnif edilmasing imkan vermir. Burada dovlot 6z hakimiyyat solahiyyatlorini
miistaqil toskilatlara vermaklo bunlari miisyyon moqsadlorsa nail olunmasi
namind mohdudlasdirir. Bu zaman miivafiq solahiyyatlorin verilmosinin
asagidaki iki tisulundan istifade etmok olar:

1) publik hiiquqi qurum bels bir togkilatin yegana tasis¢isi ola bilar va
onun tosis edilmosi haqqinda aktda homin toskilati publik-h6kmran
solahiyyatlorlo tomin edo bilar;

2) o, publik-hiiquqi salahiyyatlori xiisusi hiiququn subyektlori torafindon
yaradilan birliys do vera bilar.

Birinci halda sohbeot publik tosisatlardan getdiyi halda, ikinci halda
publik korporasiyalardan gedir.

Publik hiiquqi soxslorin bir ndvii kimi publik-hiiquqi tesisatlar1
birlosdiron odur ki, birincisi, onlar dovlot torofindon yaradilsalar da, icra
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hakimiyyatinin, xiisuson da gqanunvericilik vo ya mohkomo hakimiyyati
orqanlarmin sistemina daxil deyildir. Natica etibarilo vahid xozina (pul
vosaitlorinin harokati) prinsipi onlara samil edilmir, yoni onlar bu kimi
toskilatlart yaradan publik hiiquqi qurumdan amlak baximindan ayridirlar.

Masalan, baxmayaraq ki, Azaerbaycan Respublikas1 Konstitusiyasimnin 19-
cu maddasinin II hissesina miivafiq olaraq Markozi Bank ddvlotin miistosna
miilkiyystindodir, Morkozi Bank balansinda olan omlaka Azorbaycan
Respublikasinin Miilki Macallasina uygun olaraq sahiblik, istifads vo saroncam
hiiquglart hoyata kecirir [7]. Bu zaman Azorbaycan Respublikasinin Morkozi
Banki 6lkodo hesablagmalarin hayata kegirilmasi vo bank omoliyyatlarinin
aparilmasi qaydalarin1 miisyyan etmak; kredit togkilatlarinin dovlat qeydiyyati,
onlara bank omaliyyatlarinin aparilmast {iglin lisenziyalarin verilmasi,
lisenziyalarin dayandirilmas1 va geri cagirilmasi; bank nozarsti; qanunlara
uygun olaraq kredit togkilatlar torafindon qiymotli kagizlarin emissiyasinin
(buraxiliglarinin) geydiyyati; valyuta tonzimloanmasinin vo nazaratinin togkili vo
realizasi va s. kimi publik-h6kmran salahiyyatlori hoyata kegirir.

Analoji hiiquq subyektliyino Dovlot Sosial Miidafio Fondu malikdir.
Homin Fondunun Nizamnamasinin 1.1-ci bandino géro Fond macburi dovlst
sosial sigortas1 va koniillii sosial sigorta, dovlot icbari soxsi sigorta, ohalinin
omak pensiyalari, sosial miiavinatlor, iinvanlt dovlat sosial yardimu ils, toqgatid
vo kompensasiyalarla, habelo qanunvericilikdo nozords tutulan diger
Odonislorin tomin edilmasi istigamotindo foaliyyot gostoran publik hiiquqi
soxsdir [2]. Fond Omaok vo ©halinin Sosial Miidafiosi Nazirliyinin tabeliyindo
olaraq miistoqil balansa, omlaka, xozino vo bank hesablarina malikdir. Fond
imumddvlet vo ictimai ohomiyyot dasiyan foaliyyotlo mosgul olur. Bu
istigamotds 6z magsadlaring tam nail olmaq tigiin Fonda sahibkarliq faaliyyati
ilo masgul olmagq solahiyyati verilsmisdir.

Yeri golmiskon Dovlot Sosial Miidafio Fondu, Morkozi Bank kimi, 6z
foaliyyoti istigamotindo ciddi solahiyyotloro malikdir: ohalinin omok
pensiyalari, sosial miiavinatlor, iinvanli dovlst sosial yardim ils, toqaiid vo
kompensasiyalarla, habela Azarbaycan Respublikasinin ganunlari, Azarbaycan
Respublikas1 Prezidentinin va Azarbaycan Respublikasi Nazirlor Kabinetinin
aktlan ilo nozordo tutulmus digor 6donislorlo tomin edilmosi iiciin todbirlor
gormok; maocburi dovlot sosial sigorta istirak¢ilarinin ugota alinmasini,
sigortaolunanlarin vo siortaedonlorin igsizlikdon siforta ilizra qeydiyyata
alinmasini va geydiyyatdan ¢ixarilmasini, dovlot sosial sigorta sisteminds fordi
ucotun aparilmasint vo ona nazaroti tomin etmok; sigortaolunanlarin va
sigortalilarin dovlot icbari soxsi sigorta {izro ugota alinmasinit vo ugotunun
aparilmasini, sigortaolunanlara sigorta 6donislorinin 6donilmasini tomin etmak
va s. solahiyyatloro malikdir [2].

Beloliklo, publik hiiquqgi soxslorin birinci ndviinii dovlot torofindon
yaradilmus tosisatlar togkil edir. Bu tasisatlarin hiiquqi subyektliyi har bir halda
dovletin 0Oziiniin subyektliyindon tdromadir. Onlarin malik oldugu omlak
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miistoqilliyi faktiki deyil, daha ¢ox formaldir. Tosadiifi deyildir ki, ad1 ¢okilon
ganunvericilik aktlarinin  hamis1 praktiki olaraq soziigedon qurumlarin
faaliyyatine hokumatin miidaxilasini mohdudlasdirir va onlarin h6kumato har
hansi bir formada maliyys vesaitlarinin ayirmasini birbaga olaraq qadagan edir.

Umumon gotiiriildiikde dovlet miioyyan hallarda bu vo ya digar pesokar
foaliyyotin hoyata kegirilmasinin gortlorindon biri kimi mocburi tizviiliik
prinsipine asaslanaraq publik-hokmran salahiyyatlorin hayata kegirilmasini
miixtalif geyri-dovlat birliklarina hovals eds bilor. Bu zaman dovlst olduqca
mixtolif vozifolori holl etmis olur. Belo ki, mosalon, belo strukturlarin
vasitosilo dovlst onlarin 6ziindon, yani dovlotdon geyri-asililigt prinsipini
ardicil olaraq toskil edir vo onlarin istiraksilarina daha ¢ox miistoqillik verir.
Bu, xiisusilo miioyyon foaliyyst ndvlorinin lisenziyalagdirma toloblarinden
konarlasdirilmasi vo eyni zamanda macburi tizvliik prinsipi asasinda qurulmus
pesokar korporasiyalarin yaradilmasi zamani 6ziinii gostorir. Belo toskilatlar
mahiyyat etibarilo sahibkarliq va diger pesokar foaliyyatin miioyyan talablor
uygunlugu iizorinds publik nozaratin digor bir formasini ehtiva edir.

“Dovlet publik hiiquqi  soxslori yaratmaqla togkilatlarin  6ziinii
maliyyologdirmasi {iglin sorait yaradir vo bununla da rogabot miihiti formalasir,
toskilatin 6zl ise vasaitlor va galirlar aldo etmokds maraql oldugunu niimayis
etdirir, eyni zamanda dévlat biidcasi bu yilikdon azad olur” [11, s. 71].

Bu zaman publik funksiyalar1 (biitovliikde comiyyatin maraqlari namina
foaliyyetin hoyata kecirilmasi) vo hakimiyyat solahiyyatlorini (normativ vo
toskilati-saroncamverici xarakterli qorarlarin gabulu) forglondirmak lazimdir.
Taassiifle qeyd edilmalidir ki, Azarbaycan Respublikasinin qanunvericiliyindo
bels forglondirmo heg do homiso aparilmir. Natico etibarilo bu, miizakirs olunan
problemin dark olunmasina vahid yanasmalarin olmadigim gdstorir ki, bu da
ganunvericilikdo 6z oksini tapir. Belo ki, biitlin dovlet korporasiyalarmin
foaliyyati publik xarakter dasiyur, ¢linki onlar biitdvliilkdo comiyystin maraqlart
namind hoyata kegirilir ki, biitiin bunlar homin qurumlarin faaliyyotinin vo
omlakdan istifado etmolorinin ciddi gokildo hodoflonmis xarakteri ilo
sortlondirilir. Lakin dovlst korporasiyalarinin bozilori 6zlorinin faaliyystinin
magsadloring nail olmaq ti¢iin hakimiyyst xarakterli solahiyyatlorlo do tomin
olunur. Masalon, hiiquqi soxslarin solahiyyatlari yalniz onlarin faaliyyastlorinin
xarakteri vo yerina yetirdiklori publik funksiyalarin hocmi baximindan deyil,
hom do hakimiyyat solahiyyatlorine malik olma ndqteyi-nozarindon do
ohomiyyatli daracads forglonirlor.

Hiiquqi soxslor onlarda publik elementin mévcudlugu baximindan
asagidaki kimi tesniflondirils bilarlor:

- xtisusi hiiququn hiiquqi soxslori (6zal hiiquqi soxslor 6z maraqglarindan
cixis edorok faaliyyat gostarirlar);

- qaris1q hiiquqi soxslor (miisyyon publik xarakterli mogsadlor iigiin
foaliyyat gostarirlor vo bu baximdan ayri-ayr1 hakimiyyet salahiyyatlori ilo
tomin edila bilarlar);
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- dovlat hakimiyyati organlarnin funksiyalarini hoyata keciron hiiquqi soxsler.

Beloliklo, publik hiiquqi soxs anlayist hazirki dovrds sirf doktrinal
xarakter dasiyir vo ilic monada - asagidakilarin ifado edilmosi {igiin istifado
oluna biler:

1) publik funksiyalar1 yerina yetiran biitiin hiiquqi soxslor;

2) hakimiyyat solahiyyatlorino malik olan hiiquqi soxslar;

3) hiiquqi soxs statusu verilmis dovlot qurumlari.

Bazar iqtisadiyyati1 soraitindo iri vo orta sirkotlor oksor hallarda
tamamilo miistaqil deyil, digor sirkotlorlo miioyyon qarsiligli olagoaler
formasinda foaliyyat gostorirlor: ya kiminso nozaroti altinda olurlar, ya da
oksino, kimi iso nozaratdo saxlamaqla idaro edirlor, yaxud da bir-birinin
kapitallarinda qarsiliqh olaraq istirak edirlor.

1II. Natica

Beloliklo, yuxarida ifado olunanlar asagidaki noticolori ¢ixarmaga
imkan verir.

1. Publik hiiquqi soxslor dedikds, miilki hiiquq subyektliyi ilo yanasi,
onlar1 adi hiiquqi soxslordon (vo ya 6zal hiiquqi soxslorden) farqlondiron
publik hakimiyyat solahiyystlorine malik olan toskilatlar basa diisiiliir.

2. Publik hiiquqi sexslor, publik hiiquqi qurumlardan basqa, publik
hiiquqi tasisatlar vo publik hiiquqi korporasiyalar formasinda mévcud ola bilor.

Publik hiiquqi soxslor asagidaki olamotlorlo xarakterizo edilirlor:
qanunvericiliklo miioyyon edilmis molum hiidudlar ¢orgivosindo homin
subyektin foaliyyati haqqinda moalumatlarin agigligt vo olgatanligi; miivafiq
subyektin niimayondoli hakimiyyat orqanlar1 qarsisinda hesabatlilifi vo
nozarot altinda olmasi; homin subyektin foaaliyyotinin  comiyyatin
magsadlaring nail olunmasi ii¢lin homin subyektin iizerine yerino yetirmosi
zoruri olan vazifalorin qoyulmasi va s.

Publik hiiquqi qurumlarin omlak dovriyyesindo istirakini xarakterizo
edorkon asagidaki hallar1 miisyyanlosdirmak lazimdir:

1) publik hiiquqi qurumlarin omlak dévriyyasindos bilavasits istiraki;

2) publik hiiquqi qurumlarin hiiquqi soxslorin vasitasilo, yoni onlarin
tosisatcist qismindo (sohmdarlari, istirakeilari, tizvloti) omlak dovriyyasindo
vasitoli (dolay1) istiraki.

Birinci halda publik hiiquqi qurumlar xozinonin hesabina, yoni biidca
vosaitlori do daxil olmaqgla hiiquqi soxslor arasinda boliisdiiriilmomis
omlakdan istifado etmoklo omlak dvriyyesindo istirak edirlor. Ikinci halda
publik hiiquqi qurumlar kommersiya vo qeyri-kommersiya toskilatlarini
yaradirlar vo onlarla omlak mosuliyyetini boliisdiiriirlor. Ozii do bu zaman
onlar ya qanunla birbasa olaraq nozordo tutulmus hallar istisna olmagla
(mosalon, bu, tosorriifat comiyyatloring, dévlot vo bolodiyys miiossisoloring
aiddir) bu hiiquqi soxslorin O6hdsliklori iizro ilimumiyystlo masuliyyaot
dasimirlar, ya da amlak bdlgiisii publik hiiquqi quruma qars1 talablorin yalniz
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osas borclunun (tesisatin) onlarin pul vesaiti hesabma icra edo bilmasi
miimkiin olmadig1 halda irali siiriilmoesi faktinda 6ziinii biliruze verdikds
subsidiar masuliyyat dastyirlar (masalon, muxtariyyata malik olmayan dovlot
tosisatlarina miinasibatdo).

Beloliklo, publik hiiquqgi soxs anlayist indiki dovrdo miistosna olaraq
qanunvericiliyin asasinda yaradilmis vo publik funksiyalarin verildiyi hiiquqi
soxslora samil olunur. Mohz burada homin terminin istifadosindoki osas tolob
oziinii ifads edir.

Artiqg mdvcud olan anlayislara paralel anlayislar sisteminin yaradilmasi
(mosalon, publik hiiquqi qurumlarin hiiquqi soxs kimi ifado edilmosi)
monasizdir. Bu, yalmz ¢asqinliglara gotirib ¢ixara bilor. Ozii do bu zaman
publik funksiyalar1 yerina yetiran hiiquqi soxslorin (bir qayda olaraq bunlar
dovlst orqanlaridir) omlak miinasibatlorindoki masuliyyatini onlarin
torafindon publik funksiyalarin lazimi qaydada yerino yetirilmomaesino gora
mosuliyyotdon (miivafiq biidconin zororin Odonilmasi soklindo dasidigi
mosuliyyotdon), eloco do homin organlarin  vozifoli  soxslorinin
mosuliyyotindon (intizam, inzibati vo cinayat mosuliyyoti formasinda)
forqlondirmak lazimdir.

“Azorbaycan Respublikas1t Prezidentinin yaratdigi publik hiiquqi
soxslorin Niimunovi Nizamnamaesi’nin 1.4-cli bandine uygun olaraq
“Azaorbaycan Respublikasi Prezidentinin miioyyon etdiyi hallarda qurum
homin qurumun Nizamnamasinda qarstya qoyulmus magsadlara nail olmaq
ticiin sahibkarliq foaliyyati ilo masgul ola bilor” [9].

Biitovliikde nozordon kecirilmis masalalor asasinda publik hiiquqi
soxslorin agagidaki saciyyavi slamatlorini qeyd etmak zaruridir:

1) publik hiiquqi soxslor dovlet vo ya bolodiyys organi olmayan
toskilatdir vo dovlstin adindan miivafiq icra hakimiyyati orqani torafinden
formalasdirilir, beladiyys publik hiiquqi soxslori ise miivafiq belodiyye
orqanlar1 torafindon yaradilir;

2) publik hiiquqi soxslor imumddvlot vo (vo ya) ictimai ohomiyyot
dastyan faaliyystlo masgul olur;

3) publik hiiquqi soxslor yalniz onlarin nizamnamolorindo nozordo
tutulmus faaliyyatlo mosgul ola bilarlor;

4) dovletin adindan yaradilan publik hiiquqi soxsin nizamnamasi
miivafiq icra hakimiyyati orqani torofindan tasdiq edilir, baladiyyonin adindan
yaradilan publik hiiquqi soxsin nizamnamasi isa miivafiq baladiyyas torafinden
tosdiq edilir. Digor hiiquqi soxslorin nizamnamalori iso onlarin rohbor orqant
torafindon tosdiq olunur;

5) publik hiiquqi soxslor miiflis ola bilmazlar.
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LEGAL PERSONALITY OF PUBLIC LEGAL ENTITIES
AYKHAN ISMAYILOV*

Abstract

The author of the article notes that, due to the novelty of the concept of a
public legal entity, there is a lack of complete information on its legal status in
the legal literature. In this regard, along with the provisions of national
legislation, the legislative experience of France, Germany, and other countries
regarding its legal personality is considered. It is noted that the concept of a
public legal entity currently applies exclusively to legal entities created based
on legislation and performing public functions. Currently, the institution of a
public legal entity performs functions of great importance to the state and
society. Therefore, unlike an ordinary legal entity, it enjoys certain guarantees
(it can’t be declared bankrupt; it can provide both free and paid services, if
necessary, it can be financed from the budget; the employees of a public legal
entity may be civil servants; the restrictions applicable to ordinary private legal
entities don’t apply to public legal entities).

Keywords: legal entity, legal personality, concept, notion, private law,
public law, institution, legislation, state, body, authority, company,
institution, features, function.
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MMPABOCYBBEKTHOCTH IIYBJINYHBIX FOPUJIUYECKUX JIUIL]
AUXAH UICMANJIOB*

Pe3rome

B cmamuve npesicoe ececo ommeuaemcs, umo u3-3a HOBU3HbL KOHYenyuu
NYOIUUHO20 IOPUOUHECKO20 TUYA 68 IPUOUYECKOU Tumepantype Omcymcmeyem
NOIHAs uHgopmayus 0 e20 npagoeom cmamyce. B smou cesszu, napady c
NONOACEHUAMU HAYUOHATBHOLO 3AKOHOOAMETbCMEA, PACCMAMPUBAEMCSL ONbIMN
3akoHooamenvcmea Ppanyuu, I'epmanuu u Opyeux cmpan OMHOCUMENbHO €20
npasocyovekmuocmu. Ommeuaemcs, 4mo 6 HAcmosiwee 8pems KOHYenyus
NYOTUYHO20 — IOPUOUYECKO20 — UYA — NPUMEHSEMCs  UCKTIOYUMETbHO K
IOPUOUYECKUM — TUYAM, CO30AHHbLIM HA  OCHOBE  3AKOHOOAMENbCmed U
BLINOTHAIOWUM nYOIUYHble YHKYyuu. B nacmoswee epems uncmumym
NYOIUUHO20 OPUOUHECKO20 UYA BbINOTHSAEM (YHKYUU, umerowue 0obuioe
3HaueHue 05 eocyoapemea u ooujecmsa. MmenHo nosmomy, 6 omauyue om
00bIYHO20 T0PUOUHECKO20 TUYd, OH 0011a0aem OnpeoeieHHbIMU 2apaHmusImMu
(He Modicem Oblmb NPUSHAH OAHKPOMOM, MOJNCEm NpPedoCmasisimy Kax
becniammuvle, Max u NIAMHbIE YCAYeu; NpU HE0OXOOUMOCHU MOJXCem
Gunancuposamocs uz Ow00Hcema, COMpYOHUKU NYOIUYHO2O HOPUOUYECKO2O
auya  mocym  Oblmb  20CYOAPCMBEHHLIMU  CYHCAWUMU,  O2PAHUYEHUS,
npumersiemvle K 00bIYHbIM YACMHBIM IOPUOUHECKUM TUYAM, He NPUMEHSIOMCS
K NYOIUYHBIM IOPUOULECKUM TUYAM).

KarwueBrble ciioBa: ropuouueckoe auyo, npasocyoeKmHoCmy, KOHYenyus,
NOHsIMUe, YacmHoe npaeso, NyOIUUHOe NPaso, UHCMUMYm, 3aKOHOOAMeNbCmeo,
20¢y0apcmeo, opean, 61acmy, KOMAAHUSL, UHCIUMYM, NPUSHAKU, QYHKYUSL.
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OMOK HUQUOQU

DOVLOT QULLUGU SiSTEMINDO OMOK MUQAVILOISININ
TOTBIQININ KONSTITUSION OSASLARI

ORUC MOMMODOV!

Annotasiya

Mbaqgals doviat  qullugu sisteminda omok miiqavilasinin  tatbiqinin
konstitusion asaslarina hasr edilir. Omak miiqavilasi doviat qullugunun amak
hiiquqi tabiatini xarakterizo edir. Omak miiqavilasinin taraflorindon biri déviat
orqammmin rahboari, digori isa doviat qullugcusudur. Doviat qulluggulart amak
miigavilasi baglamagqla konstitusion amak hiiququnu va doviat qullugu faaliyyatini
hayata kegirir. Doviat qullugu sisteminda amok miigavilasinin tatbigi miitlog
xarakter dasiyir. Azarbaycan Respublikasi Konstitusiyasinin vatandaslarin amak
miigavilasi hiiququnu tanzim edan har bir miiddaasi doviat qulluggularina
miibahisasiz samil edilir. Konstitusiyanin 35-ci maddasi (“Omak hiiququ”) déviat
qullugu sisteminda amak miigavilasinin tatbiqina imperativ tasir gostorir va onun
asas prinsiplorini miiayyan edir. Konstitusiyamn 37-ci maddasinda (“Istirahat
hiiququ ) doviat qullugeularinin is giinii, istirahat giinii, bayram giinii va odonigli
mazuniyyat hiiquqlarimin hayata kegirilmasina amak miiqavilasi vasitasila tominat
verilir. Konstitusiyanin 55-ci maddasi (“Dévliatin idara olunmasinda istirak
etmak hiiququ”) vatondaslarin doviat qullugu hiiququnu ehtiva edir. Dovlat
qullugu hiiququ isa omok miiqavilosi asasinda hayata kegirilir. Dévlat
qulluggularinmin konstitusion amak miiqavilasi hiiququ digar hiiquglarin hayata
kegirilmasi iigtin asas taminedici, miihafizaedici va halledici statusa malikdir.

Acar sozlor: konstitusiya hiiququ, amak hiiququ, doviat qullugu, doviat
qullugcusu, amak miigavilasi.

1 Girig

Miiasir Azorbaycanda ugurla hayata kecirilon islahatlar fonunda dovlot
qullugu sisteminin tokmillogdirilmosi osas hadoflordon biri kimi miisahido
edilmokdadir. Milli dovlot qullugu sisteminin osast Umummilli Lider Heydor
Oliyev torafindon miioyyon edilmis vo miiasir dovrdo Prezident ilham Oliyev
torofindon ugurla davam vo inkisaf etdirilir. Azorbaycanda dovlot qullugu hiiquq
institutunun formalagmasi vo inkisafi milli xiisusiyyatlors vo sinaqdan keg¢mis
tocriiboyo osaslanir. Ugurla hoyata kegirilon dovlot siyasotinin noticosindo
Azorbaycan inkisafin konstitusion islahat modeli ilo beynolxalq soviyyado

* Azorbaycan Dovlat Iqtisad Universitetinin (UNEC) biznesin idars edilmasi kafedrasinin dosenti,
hiiquq tizrs falsofs doktoru / email: oruc mammadov(@mail.ru
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Ozlinomaxsus status qazanmisdir. Azarbaycan Respublikasinin miasir dovlot
siyasoti beynolxalq tocriiboys, milli xiisusiyyotloro vo konstitusion normalara
osaslanir. Konstitusiyanin har bir miiddeasinda dovlstin magsad vo funksiyalari
tosbit edilir vo dovlot qullugunda borgorar olunur. Bu o demokdir ki, dovlotin
moqsad vo funksiyalarinin hoyata kegirilmosinds dévlot qullugu boyiik ¢okiys vo
xiisusi statusa malikdir. Biitiin bu qeyd edilonlor dovlst qulluggularinin pesokar
omoak faaliyyatinde 6zilinii tacassiim etdirir. Mozmun vo mahiyyat etibari ilo dovlot
qullugu omok hiiquqi xarakterlidir. Fikrimizco, bu aspekt dovlst qullugu
sistemindo omok hiiququnun biitiin institutlarinin, o climlodon omok
miigavilosinin mévcudlugunu va totbiqini xarakterizo edon asas arqumentlorindon
biridir. Votondas dovlot qullugunu se¢gmoklo konstitusion omok hiiququnu vo
dovlat qullugu faaliyystini amok miiqavilasi baglamagqla hayata kegirir.

Votondaslarin konstitusion amok hiiququnun tomin edilmasi kontekstindo
dovlst qullugu sistemindo omok miiqavilesinin totbiqi elmi-nazari va tocriibi
cohatdon bdyiik maraq kasb edir. Bu amil 6zliiylinds dévlet qullugu sistemindo
omok miiqavilaesinin totbiginin konstitusion normalar asasinda nozari va hiiquqi
aspektlorinin elmi tohlilini sortlondirir. Eyni zamanda aparilmis tohlillor gdstorir
ki, se¢ilmis movzuya dair xiisusi elmi todqiqat islori hosr edilmomisdir. Belo ki,
omok miiqavilosino dair masolo dovlot qullugu hiiquq institutu corgivosindo
mohdud soviyyade sorh edilmisdir. Lakin dovlet qullugu sistemindo omok
miiqavilesinin totbiqinin konstitusion osaslarima dair xiisusi elmi tohlillor
aparilmamigdir. Bels ki, dovlat qullugunun konstitusion-hiiquqi tonzimlonmasina
dair mosalo timumi aspektdo sorh olunmusdur. Lakin dovlot qullugu sistemindo
omok miiqavilasinin konstitusion asaslarina dair problem moxsusi olaraq tohlil
edilmomisdir. Azorbaycan hiiquq elminds iso bu mosoloys iimumiyyatlo
toxunulmamis vo xiisusi todqigat aparilmamisdir. Bu aspekt konstitusiya, dovlot
qullugu vo omok hiiququ elmlori tigiin se¢ilmis movzunun aktualligini 6ziindo
ehtiva edir, onun konstitusion-hiiquqi tohlilinin zoruri oldugunu gostorir, aldo
edilmis naticolorin elmi yeniliyini va tacriibi shamiyyatini sortlondirir.

Aragdirma zamani konstitusiya, amok va dovlst qullugu tizro hiiquqi
normalara, o ciimlodon oamok miiqavilosine hosr edilmis moéhtobar manbalora
istinad olunmusdur.

Tohlilin maqgsadi dovlot qullugu sisteminds omok miigavilasinin totbiqini
sortlondiron konstitusion miiddealarin todqiq ve sorh edilmasindon ibaratdir.
Gostarilon moagsade ¢atmaq liglin todqiqat zamani qarsiya asagidaki vazifalor
qoyulmusdur: dévlot qullugu sisteminds omok miigavilasinin totbiqini sortlondiron
elmi konsepsiyalari tohlil etmok; asas konstutusion miiddsalar1 miisyyan vo sorh
etmak; dovlet qullugu sisteminds omok miigavilesinin totbiginin konstitusion
xiisusiyyatlorini gdstormok, elmi miilahizolor ifado etmok vo qanunvericiliyin
tokmillosgdirilmosinag dair tokliflor vermok.

Tadqiqatin nozori-metodoloji osasint iimumi elmi metodlar, nozori vo
hiiqugi monbalorin tohlili, analiz, sintez, xiisusi elmi metodlar vo s. togkil edir.
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1I. Osas hissa

Azorbaycan Respublikasinin Prezidenti [lham Oliyev 2025-ci il noyabrin 3-
do Azorbaycan Milli Elmlor Akademiyasinin 80 illik yubileyino hasr olunmusg
yigincaqdaki ¢ixiginda miiasir elmin dayarini asagidaki kimi xarakterizo etmisdir:
“Artiq har kas goriir va bilir ki, har bir 6lkanin inkigafini tabii resurslar yox, mahz
camiyyatin intellektual potensiali, texnoloji inkisaf, elmin inkisafi miiayyan edir.
... Har kas yaxst bilir ki, tabii sarvatlor tiikonan sarvatlardir, gec-tez tiikonacak.
Tiikanmoz sarvat isa intellektual potensialdir, amma o halda ki, buna sarmaya
qoyularsa. O sarmayani doviat goymahdir. Olkanin elm ictimaiyyati, alimlor bu
istigamoatda Oz saylorini gostormalidirlor” [1, s. 315]. Olka bascis1 bu miiddoealarla
Azorbaycan elmi ictimaiyyeotinin qarsisinda yeni vozifolor qoymusdur.
Fikrimizca, bu vazifolorden biri do dovlet qullugu hiiquq institutunun miixtalif
problemlarinin kompleks olaraq tadqiqindon ibaratdir. Arasdirmalar gosterir ki,
Azorbaycanda bu istigamatds aparilan elmi todqiqat islorinin say1 ¢ox azdir.

Azorbaycan Respublikasinin miiasir dovlot siyasotindo dovlst qullugunun
inkisafina diqqget 6ziinamoxsus cohatlari ils forqlonir. Bu baximdan Azarbaycan
Respublikas1 Prezidentinin 2018-ci il 23 noyabr tarixli Seroncami ilo tasdiq
edilmis “Azarbaycan Respublikasinda doviat qullugunun inkisafina dair 2019-
2025-ci illar tigiin Strategiya” [47] mithiim ohomiyyat kasb edir. Bu Strategiya
kompleks olaraq dovlst qullugu sisteminin, dovlat qullugu hiiquq institutunun, o
ciimlodon dovlat qulluggularmin  omok hiiquq miinasibatlorinin  strateji
hadoflorini, osas prinsiplorini vo inkisaf istigamatlorini 6ziinds ehtiva etmisdir.
Qeyd etmok lazimdir ki, “... doviat qullugeularimin rotasiyasi, onlarin
pesakarligimin va faaliyyatinin somoraliliyinin artirilmasi, dovlat qullugunda
sorista (kompetensiya) vo miitoraqqi motivasiya (havaslondirma) modellorinin
tatbiqi, ...” [47] sahosindo miihiim islahatlarin aparilmasi Strategiyanin asas
moqsadi kimi ifads edilmisdir. Eyni zamanda Strategiyada “Doviat qullugunun
inkisaf istigamoatlori "ndon biri kimi “Doviat qullugunda miitoraqqi motivasiya
(havaslondirma) sisteminin yaradilmas:” nazords tutulmugdur. Strategiyada
nazords tutulmus bu tip mosalalorin hoyata kegirilmosi dovlot qullugunda omok
miinasibatlorini bilavasito 6ziindo xarakterizo edir. Bu baximdan “Dévlat qullugu
haqqinda” Azorbaycan Respublikasinin Qanununda doyisiklik edilmasi barada
Azorbaycan Respublikasinin 2026-c1 il 27 fevral tarixli Qanunu [7] vo “Doviat
qullugunun inzibati va yardimgt vazifalari iizra ayliq vazifo maasinin minimum
mablaglori, amayin odanis saviyyalori tizra vazifalar, saviyya va pillalor tizra artim
faizlori vo ayhq vazifo maagslarinin mablaglorinin miiayyan edilmasi haqqinda”™
Azorbaycan Respublikasi Prezidentinin 2026-c1 il 19 mart tarixli Formani [38]
boyiik tarixi, maddi, menovi, sosial, iqtisadi vo hiiquqi shomiyyat kasb edir.
Fikrimizca, bu Strategiyanin davami olaraq, Azarbaycan Respublikasinda dovlat
qullugunun inkisafina dair yeni Strategiyanin qobul edilmaesi faydali olardi. Hesab
edirik ki, Strategiyanin asas mogsadlorindon biri miiasir ¢agrislara cavab veran
stini intellekt asasli dovlat qullugu modelinin yaradilmasi olmalidir.
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Azorbaycan Respublikasi Prezidentinin 2021-ci il 2 fevral tarixli Seroncami
ilo tosdiq edilmis “Azarbaycan 2030: sosial-iqtisadi inkisafa dair Milli
Prioritetlor ’in osast kimi qeyd edilir ki, “... yeni ¢agirislara cavab veran miiasir
doviat qullugu sistemi va etikast formalasmalidir” [2]. Azarbaycan Respublikasi
Prezidentinin 2022-ci il 22 iyul tarixli Soroncamu ilo tosdiq edilmis “Azarbaycan
Respublikasimin  2022-2026-c1 illords sosial-igtisadi inkisaf Strategiyasi”’nin
Todbirlor Planinda “Doviat qullugunda va iqtisadi idaraetmada effektiviiyin
artirtimast” (3.1.9) [ 18] kimi masalolorin do hoyata kegirilmosi nozords tutulubdur.

Miiasir dovlet qullugu sistemindo hoyata kegirilon kompleks islahatlar
konstitusion miiddoalara asaslanir. Bu islahatlar dovlst qullugunun normativ
bazasmin tokmillogdirilmosini, homginin bu istigamotdo elmi tohlillorin
aparilmasini sortlondirir. Elmi-nozori vo normativ hiiquqi miiddoealar bels gonasto
galmaya asas verir ki, dovlat qullugu kompleks hiiquq institutu olaraq miixtalif
elmi istigamatlorin, o climlodon amak hiiquq elminin ayrilmaz torkib hissosidir.
Omok hiiququnun baza institutunu vo omok miinasibotlorinin niivosini omok
miiqavilasi toskil edir. Dovlat qullugunda omak miigavilasinin asas toraflorindon
biri dovlat orqanlarinin rahbarlari, digori ise dovlat qulluggularidir. Beynalxalq va
milli hiiquq normalarina miivafiq olaraq hom ddvlat orqanlarinin rohbarlori, hom
do dovlot qulluggulari, dar g¢orgivado ifado etsok, dovlot qullugu sistemindo
foaliyyot gOstoron hor bir soxs is¢i statusuna malikdir.

Dovlot qullugu sisteminds amok hiiququ sahavi xiisusiyyatlori vo sociyyovi
cohatlori ilo forqlonir. Tacriiba gdstorir ki, dovlet qullugu sisteminde omok
miiqavilesi miihiim yer tutur vo amok miinasibatlarinin niivasini tagkil edir. Bu isa
o demokdir ki, bir torafdon dévlet qullugu sisteminde amok miiqavilasinin tatbiq
edilmasi miitloq xarakter dasiyir, digor torafdon iso dovlst qullugu miinasibatlori
omok miiqavilosi baglamagqla yaranir vo hoyata kecirilir.

Votondaslarin dovlot qullugu sistemindo omok miigavilesi hiiququnun
bargarar edilmasinin asas prinsiplori Azarbaycan Respublikasinin Konstitusiyasinda
tosbit edilmigdir. Omok hiiququ doktrinasinda ifads edilon asas forziyyalordon biri
ondan ibarotdir ki, dovlot qurumunda isloyon hor kos igogdtiironino gqarsi
konstitusiya hiiquglarindan istifado edos bilor [19; 25; 27; 37; 48 vo s.].

Milli emok hiiquq elminde amok miiqavilesi institutu konseptual baximdan
genis todqiq vo tohlil edilibdir. Belo ki, omok miigavilasinin konstitusion aspektlori,
beynalxalq vo milli qanunvericilik bazasi va xarici 6lkolorin tocriibasi miiqayisali
sokildo tohlil etmis vo doyarli konsepsiyalarin arsoya golmosing nail olunmusdur
[19, s. 318-414; 20, s. 9-32; 23, s. 174-175; 21; 44; va s.]. Bununla yanasi milli
omok hiiquq adobiyyatinda M.B.Rasulov [43] Azarbaycanin amok hiiququnda fordi
omok miiqavilosinin tarixi vo nozari aspektlorini, Z.N.Dadasov [14] miiasir dovrdo
omok haqqinda miiqavilalorin nazeri va tacriibi problemlorini, U.A.Okborli [4] iso
omok miiqavilosinin torkib elementlorini genis sokildo todqiq etmislor.

Omok miiqaviloesi xarici miislliflordon A.M.Kurennoyun [27, s. 219-232],
Q.S.Skagkovanin [48, s. 145-173], S.V.Suralyevanin [49], D.V.Lobok vo b.-nin
[17], A.Y .Petrovun [40] vo digorlorinin asarlorindo tohlil edilmisdir.
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Dovlot qulluggulart ilo baglanan omok miiqavilosine K.V.Nustaykina vo
Y.A.Tokaryevanin [36, s. 40-45], Y.Y.Kolometsin [26], O.L.Kazantsyevanin vo
0O.V.Megjeninanin [24, s. 56-61]. G.Casale vo J.Tenkorangin [11] vo bagqalarinin
elmi iglori hosr edilmisdir. Dévlat qulluguna vo onun hiiquqi aspektloring dair
osarlordo dovlot qullugunda omok miigavilosino bu vo ya digor mozmunda
toxunulmusdur. Lakin milli vo xarici monbalordo dovlat qullugu sistemindo
omok miiqavilasinin konstitusion torkib elementlori ilo baglt mosaloyo xiisusi
diqgot yetirilmomisdir.

A.M.Qasimov haqli olaraq votondaslarin konstitusion omok hiiququnun
hoyata kecirlmosinin osas sirasina “amoak miiqavilasinin baglanmasi; ... doviat
qulluguna girmak;...” [19, s. 325-326] kimi formalar1 da aid etmisdir. A.R.Oliyevin
vo A.M.Qasimovun mosul redaktorlugu ilo yazilmis “Azarbaycan Respublikast
Omak Moacallasinin  kommentariyasi”nda deyilir:  “Hazirda vatondagslarin
Konstitusiyada tasbit edilmis amak hiiququnun hayata kegirilmasinin asas va
aparici formasi amak miiqavilasidir” [12, s. 195]. A.M.Kurennoy amak hiiququnun
sosial mahiyyotini sorh edorok yazir: “Sosial hayatin bu sahasinds hiiquqi
tonzimlomanin xtisusi ahamiyyati ham do islayon ahalinin ¢ox hissasinin amok
qanunvericiliyinin ahata dairasina diismasindadir. Buna géra da, amak hiiququ ila
bagli asas masalalor (amak haqqi, is vaxti va s.) comiyyatin va dovilatin inkisafina
giclii tasir gostaran an vacib sosial amillardir” [27, s. 220]. O.L.Kazantsyeva vo
O.V.Mejenina yazir: “Omok hiiququ konsepsiyasinin niimayandalari doviat
qulluggusu ilo baglanan xidmati kontrakti iimumiyyatlo amak miigavilasinin bir
novii kimi nazordan kecirirlor va buna uygun olaraq hesab edirlor ki, doviat
qullugunda faktiki amak miinasibatlorinin yaranmasinin asasini xidmati kontrakt
toskil edir” [24, s. 59]. A.A.Berezko Belarusiya Respublikasinin tocriibasinda
dovlst qullugunun konstitusiya-hiiquqi tonzimlonmosing dair mosoloni genis tohlil
edir vo gostarir ki, konstitusiya dovlst qullugcularmin amak hiiquqlarint da tasbit
edir. Dovlot qullugunda omok miiqavilosi 1 ildon 5 ilo godor miiddsto baglanan
kontraktdir. Dovlst qullugu haqqinda Qanun kontrakt baglanmayan qulluggularin
kateqoriyalarini nozards tutur [9, s. 65-72].

Elmi-nozori miiddoalar vo normativ material gostorir ki, dovlot qullugu
sistemindo omok miiqavilesinin totbiqi zoruridir. Votondas doévlet qullugunu
sarbast secir vo 6z amok foaliyyotini konstitusion omak miiqavilesi baglamaq
hiiququndan istifado etmoklo realizo edir.

Azorbaycan Respublikasi Konstitusiyasinin vatondaglarin amok miiqavilosi
hiiququnu tonzim edon har bir miiddoas1 dovlst qulluggularina miibahisasiz samil
edilir. Dovlat qulluggular xiisusi statuslu is¢i kateqoriyasi kimi bir sira slamotlora
malikdirlar. Bununla yanasi statusundan asili olmayaraq biitiin ig¢ilor ti¢lin nazards
tutulmus timumi alamatlor, hiiquqlar vo vozifalor onlara da samil edilir. Dovlot
qulluggulart hiiquqi voziyyastino gors imumi is¢i kateqoriyasindan bozi cohatlori ilo
forqlonir. Bu forqlordon biri ondan ibarotdir ki, dovlot qulluggularinin bozi
hiiquglart vo azadhiglar1 ya Konstitusiya ilo birbasa, ya da Konstitusiyaya
osaslanaraq sahavi qanunlarla miioyyon doracads mohdudlagdirilir vo ya
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imumiyyatlo foaliyysti dovriinds, o climlodon dovlst qulluguna xitam verildikdon
sonra dovlat sirrini vo qanunla miihafizo edilon diger sirri yaymaq qadagan edilir.
Bu mohdudiyyatlor vo qadagalar hom birbasa ganunvericiliklo, ham do dovlet
qulluggulart ilo baglanilan oamok miiqavilasi ilo konkretlogdirilir. G.Casale vo
J.Tenkorang dovlot qullugu sahosindo omok miinasibotlorini miigayisali tohlil
edorok yazirlar ki, “Déviat qulluggularimin kollektiv danisiglar aparmaq hiiququ
bir ¢ox olkalorin Konstitusiyasinda va milli ganunvericiliyinda oz aksini tapmigdir.
Omak miinasibatlorini tonzimlayan hiiquqi baza olkadan olkaya forqli olsa da,
doviat qullugunda danisiglar aparmagq prinsiplari miixtalif cografi bélgalarda ¢ox
oxsardir. Umumiyyatlo, doviat qullugunda omok miinasibatlori  ayri-ayr
qanunlarla tonzimlonir” [11, s. 2]. S.Sunarta vo b.-in fikrinco, “Omak haqqi,
prosedurlar va faaliyyatin qiymatlondirilmasi  standartlart daxil olmagla,
kompensasiya sistemi rasmi miiqavilaolorlo miiayyan edilir. Karyera inkisafi,
riitbalar, vazifalar va amak haqqi sistemi aydin iyerarxik strukturdan istifada edir
va taskilatin biitiin elementlorina tatbig olunur” [50, s. 14].

Doévlat qullugu sisteminde amok miigavilasinin tatbiqini xarakterizo edon
prinsip-normalar Azarbaycan Respublikasi Konstitusiyasinin 35-ci maddesinda
(“©Omoak hiiququ”) beynslxalq hiiquq normalarina uygun olaraq tasbit edilibdir.
Bu miiddealar dovlat qullugu sisteminde amok miiqavilesinin totbiqini bilavasita
sortlondirir vo biitlin név dovlet qulluggulara samil edilir. Homin maddado
deyilir ki: “... Hor kasin amaya olan qabiliyyati asasinda sarbast suratda oziina
faaliyyat novii, pesa, magguliyyat va is yeri se¢cmak hiiququ vardiwr. Heg kas zorla
isladila bilmaz. Omak miigavilalari sarbast baglanilir. Heg kas amak miiqavilasi
baglamaga macbur edilo bilmoz. ... Hor kasin tohliikasiz va saglam soraitda
islomak, he¢ bir ayri-segkilik qoyulmadan oz isina gora doviatin
mitiayyanlagdirdiyi minimum amak haqqi migdarindan az olmayan haqq almaq
hiiququ vardir. ... [51]. Konstitusiyanin bu miiddealarimin har birini iki aspekt
izra ifads etmok olar: bu normalar bir torafdon dovlot qullugu sisteminde omok
miiqavilesinin totbiqina imperativ tosir gostorir, digor torofdon iso onun osas
prinsiplorini miioyyon edir. Konstitusion normalara osason vatondag dovlot
qullugunu faaliyyat sahosi kimi sarbast gokildo secir vo onunla omok miigavilosi
sarbast baglanilir. Dovlat qulluggulart ilo amok miiqavilesi koniilliiliik prinsipi
osasinda baglanir vo onlar heg bir halda buna macbur edilmir.

Dovlot qulluggularinin tohliikasiz vo saglam soraitdo islomok hiiququ vardir
va bu hiiquq Konstitusiya ilo qorunur. Dovlot qulluggularinin tutdugu dovlot
qullugu vazifasine miivafiq olaraq dovletin miisyyonlosdirdiyi minimum amok
haqqi miqdarindan az olmayan haqq almaq hiiququ vardir. Dévlat qulluqgularina
miinasibotde minimum omok haqqi iki aspektds tozahiir edir: birincisi,
Azorbaycan Respublikasinin Omok Macallosino (bundan sonra AR OM) [28] vo
Yasayls minimumu haqqinda Azorbaycan Respublikasinin Qanununa [29]
miivafiq olaraq 6lko {izro miioyyon edilmis minimum amak haqqu; ikincisi isa
dovlat qullugu haqqinda gqanunvericiliys asason miioyyon edilmis minimum amok
haqqi. Azarbaycan Respublikasi Prezidentinin 2024-cii il 23 dekabr tarixli
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Soroncami ilo 6lke ilizro minimum ayliq emokhaqqinin moblagi 2025-ci il
yanvarin 1-don 400 manat miioyyon edilmisdir [39]. Azarbaycan Respublikasi
Prezidentinin 2026-c1 il 19 mart tarixli Forman ilo dévlot orqanlarinda qulluq
kegon dovlet qullugeularinin ayliq vozifs maasinin minimum mablogi inzibati
vozifolor {iglin 1170 manat, yardim¢i vozifalor iiclin 760 manat miisyyon
edilmigdir [38]. Goriindiiyli kimi 6lko iizro miioyyon edilmis minimum omok
haqqmnin mablagi ilo dovlet qulluqgulart iiclin miisyyon edilmis minimum
mabloglor arasinda forq vardir. Bu hal AR Konstitusiyasinin 35-ci maddasinin VI
hissasi vo AR ©M-in 155-ci maddasinin 6-c1 hissasi ilo uygunsuzluq kimi diqqati
calb edir. Homin normalar iki aspektds doyarlandirils bilor: 1) bunun asas sababi
kimi dovlet qullugunun xiisusi faaliyyst sahasi oldugunu, dovlat qulluggularinin
bazi hiiquglarinin mohdudlasdirilmasini vo ya qadagan edilmasini gostormok olar;
2) dovlot torofindon miioyyon edilon minimum omok haqqmnin moblogino
miinasibotds ayri-segkilik kimi qiymotlondirilo bilor. Yaranmis voziyyato
aydinliq gotirmak magsadila AR ©M-in 155-ci maddasine asagidaki mozmunda
7-ci hissonin olava edilmasini toklif edirik:

“7. Dovlat qullugu sisteminda ayliq vazifo maaginin minimum mablaglari bu
maddanin 6-c1 hissasina miivafiq olaraq miiayyan edilon minimum amak haqqinin
mablagindan forqlona bilor.”.

Doévlat qulluggularinin asas konstitusion hiiquqlarindan biri do istirahat
hiiququdur. Dévlat qulluggularinin istirahot hiiququnun tomin edilmosi onlarla
baglanilan amak miiqavilesinin asas sortlorinden birini togkil edir. Bu baximdan
istirahat hiiququnun tomin edilmasina dair konstitusion normalar dévlst qullugu
sistemindo xiisusi hiiquqi ohomiyyoto malikdir. Azorbaycan Respublikasi
Konstitusiyasinin 37-ci maddesinda “Istirahat hiiququ” asagidaki kimi tosbit
edilibdir: “Hoar kasin istirahat hiiququ vardir. Omak miiqavilasi ila islayonlora
qanunla miiayyan edilmis, lakin giinds 8 saatdan artiq olmayan is giinii, istirahat
va bayram giinlori, ildo azi bir dafo 21 taqvim giiniindon az olmayan odonigli
mazuniyyat verilmasi tomin edilir” [51]. Konstitusiyada tosbit edilmig istirahot
hiiququ 6ziindo bir ne¢o omok hiiquq institutunu birlosdirir. Bu normalar belo
gonaosto golmoyo osas verir ki, is¢ilorin ig giinii, istirahot giinii, bayram giinii vo
Odonisli mozuniyyst hiiquqlarinin  hoyata kegirilmasine omok miiqavilesi
vasitosilo konstitusion tominat verilir. Sadalanan hiiquqlarin hayata kegcirilmosi
ticlin omok miigavilosinin mévcudlugu iso konstitusion sort hesab edilir. Bu iso o
demakdir ki, amok miiqavilesi hiiququ diger hiiquglarin hoyata kegirilmasi tigiin
osas tominedici, miihafizoedici vo holledici statusa malikdir. Heg siibhasiz ki, bu
maddoanin har bir miiddeas1 dovlot qullugu sistemini istisnasiz olaraq biitovliikda
ohats edir. Dovlat qullugu kegmonin asasin1 omok miiqavilesi, amok miigavilesinin
fonunda iso omok soraitinin biitiin sortlori - i vaxti, istirahot vaxti, mozuniyyatlor,
dovlst mavacibi vo diger amok hiiquqi tasisatlardan ibaratdir.

AR OM-ds omak soraitine asagidaki mezmunda leqal anlayis verilmisdir:
“Omak soraiti — is¢inin 0z amak funksiyasini somarali va faydali yerina yetirmak
tictin - minimum normalart bu Mobcallodo nozords tutulan, habelo amok

180



Oruc Mammadov. Dovlat qullugu sisteminde amok miiqavilasinin totbiqinin konstitusion
osaslar1 / Azarbaycan Hiiquq Jurnali. 2026 (Nel), s. 174-199
DOI: 10.61638/MOQF3860

miigavilasinda (kollektiv miiqavilada, sazisda) toraflorin ozlari miiayyon etdiyi
amak, sosial va iqtisadi normalarin macmusu ”dur (3-cii maddo, 11-ci hisso) [28].
AR OM-in 43-cii maddosinin ( “Omak miiqavilasinin mazmunu’’) 2-ci hissosi ilo
omok miiqavilosindo miitlog gostorilon osas sortlor vo molumatlar verilmisdir.
Homin hissonin “9” bandi ilo is¢inin amok miiqavilesinds miitlaq gdstorilmali
olan amok soraitinin osas sortlorino “is v istirahat vaxti, amak haqqi va ona
alavalor, amak mazuniyyatinin miiddati, omayin miihafizasi, macburi doviat sosial
sigorta va digar icbari sigorta olunmast” kimi hiiquqglariin tomin edilmasi daxil
edilmigdir [28]. Bu miiddealar {imumi omok bazarini ohato edir, dovlot qullugu
hagqqinda qanunvericilikde iso xiisusi miiddolarla daha da mohkemlondirilir vo
omok miiqavilasi ilo tomin edilir.

Doévlat qullugu haqqinda Azorbaycan Respublikast Qanununda “Ddévlat
qulluggulart iigiin taminatlar "1in (madds 21) dairesi miioyyon edilmisdir. Homin
Qanunun 21.1.2-ci maddesindo “lazimi qullug saraiti ’nin dovlot qulluggular
ticiin tomin edilmasi nazards tutulubdur. Hesab edirik ki, terminologiya baximdan
bu maddodo ifado edilon “lazimi qulluq saraiti” sozlori homin maddonin
mahiyyati vo mozmunu ilo, eyni zamanda amak qanunvericiliyinds istifads edilon
termin vo anlayisla uygunsuzluq togkil edir. Hiiquqi terminlorin mahiyyat etibar1
ilo diizgiin ifado edilmosini tomin etmok mogsadilo Dovlot qullugu hagqinda
Azorbaycan Respublikasi Qanununun 21.1.2-ci maddosinin asagidaki redaksiyada
verilmosini tokilf edirik: “21.1.2. amak soraiti; .

Doévlot qullugu haqqinda Azarbaycan Respublikasi Qanunun 30-cu
maddasinda “Doviat qullugunun sortlori”na hosr edilmis normalarda: dovlot
qulluggularinin 40 saatliq is haftasi hiiququ, onlarin ayri-ayri kateqoriyalari tiglin
qisaldilmis is vaxtt hiiququ, 5 saatdan ¢ox islodiyi har saata gora alave haqq almaq
hiiququ, haqqt 6denilon osas mozuniyyot hiiququ, slavo mozuniyyst hiiququ,
Odonissiz mazuniyyat hiiququ, xidmati ezamiyyat zamani tominat hiiququ va s.
tosbit edilibdir [30]. Bu hiiquglarin hoyata kegirilmasi tigiin omok miigavilasi osas
hiiquqi tominat vasitasi hesab edilir.

Vatandaglarm konstitusion omok hiiququnun hoyata kecirmosi imkanlarindan
biri Azarbaycan Respublikasi Konstitusiyasinin 55-ci maddesinds ( “Doviatin
idara olunmasinda istirak etmoak hiiququ”) tosbit edilibdir. Homin maddoyo
osason: “Azarbaycan Respublikasi vatondaglarinin doviatin idara olunmasinda
istirak etmak hiiququ vardwr. Bu hiiququ onlar bilavasito va ya niimayandalori
vasitasilo hayata kegira bilorlar. Azarbaycan Respublikasinin vatondaslar: déviat
orqanlarinda qulluq etmak imkanina malikdirlor. Déviat orqanlarinin vazifali
soxslori Azarbaycan Respublikasinin vatondaglart swrasindan toyin edilirlor.
Ocnabilor va vatondashigr olmayan saxslor dovilot qulluguna qganunla
miiayyanlagdirilmis qaydada qabul edilo bilorlor” [51]. Bu normalar
vatondaslarin konstitusion dovlst qullugu hiiququnu 6ziinds ehtiva edir. Dovlat
qullugu hiiququ iso omok miigavilasi osasinda hoyata kegcirilir. Basqa ciir ifado
etsok, votondas dovlotin idars edilmasino dair siyasi hiiququnu 6ziiniin
konstitusion amok hiiququ ¢ar¢ivesinde amok miiqavilosi baglamaqla realizo
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etmok hiiququna malikdir. Z.A.Osgorov haqli olaraq yazir: “Vatondas déviatin
idara olunmasinda asasan doviat qulluguna daxil olmaqla istirak edir” [3, s. 198].
R.1.Nocofquliyev haqli olaraq yazir ki, “Déviot qullugu hiiquq vasitasi ilo ifada
olunur. Dovlat qullugu sahasinds doviatla doviat qulluggular: arasinda yaranan
miinasibatlari va doviat qullugeularinin hiiquqi vaziyyatini nizamlayan normalar
doviat qullugu institutunu yaradir. Doviat qullugu institutuna konstitusiya, amak,
miilki, maliyya va digar hiiquq sahalarinin normalar: da daxildir. Déviat qullugu
masalalorini nizamlayan inzibati hiiquq normalart inzibati hiiququn miistaqil
institutunu togkil edir” [35, s. 177].

Dovlot qullugu haqqinda Qanunun 1.1.1-ci maddosindo verilmis leqal
anlayisda deyilir ki, “doviat qullugu — Azarbaycan Respublikasimin Konstitusiyasina
va digar normativ hiiquqi aktlarina uygun olaraq doviatin magsad va
funksiyalarinin  hayata kegirilmasi sahasinda doviat qullugu vazifasinda
xidmat”dir [30]. Bu anlay1s natamam hesab edilir vo dovlot qullugunun mahiyyastini
0ziinds tam ifads etmir. Elmi dovriyyads dovlst qullugu anlayisina vo onun torkib
elementlorine dair miixtolif yanagmalar mévcuddur.

9.H.Rzayevin fikrinco, dovlot qullugu “doviat hakimiyyati orqanlarinda
qanunvericiliklo tasis edilmis inzibati vazifoni tutan, doviatin moagsad va
funksiyalarini hayata kegiran, amayi déviat biidcasindon odonilon vatondaglarin
pesakar faaliyyatidir” [41, s. 159]. Bu anlayis bir torofdon “déviat hakimiyyati
organlarinda” vo “inzibati vazifoni tutan” elementlori ilo dovlst qullugunu
mohdud xarakterizo edir. Digor torofdon iso haqli olaraq dovlet qullugunu
vatondaslarin pesokar faaliyyoti kimi miihiim bir elementls sortlondirir. Pesokarliq
elementi dovlot qullugunun omok hiiquqi tobistindon bilavasito irali golir.
C.A.Siileymanovun movqeyino goro “Demokratik doviat hakimiyyati mexanizmi
doviat qullugcularinin yiiksak etik davranisa malik olmasi, saxsin, comiyyatin va
dovlat maraqlart namina 6z vazifa borcunu samarali yerina yetirmasi, Oz
faaliyyatini yiiksak pesakarligla yerina yetirmasini ehtiva edir” [46, s. 235].
X.M.Hiiseynova va b. hesab edirlor ki, “Déviat qullugunun pesakarligt gorazsizlik
va pesa miistaqilliyina asaslanir. ... doviat qullugunun miistaqilliyi he¢ da tam
miistaqil faaliyyat va fikir azadligi kimi basa diisiilmamalidir. Pesakarliq
standartlart va hiiquqi normalar mévcuddur ki, bunlara amal etmak va onlar
asasinda faaliyyat gostormak lazimdr” [34, s. 30]. B.N.Bokayev vo b. yazirlar:
“Pesakar dovlat qullugu meritokratiya va miixtalif istedadlardan, bacariqli va etik
qulluggulardan va giindalik proseslarda effektiv olan liderlordan samarali istifada
etmak bacarig ilo xarakterizo olunur” [8, s. 173]. A.A.Akmataliyev vo b. hesab
edirlor ki, “Kadr strukturunun formalagdirilmast va doéviat qullugu iiciin
kadrlarin segilmasi zamani doviat qullugu vazifalori ticiin ixtisas talablori asas rol
oynayir. Ixtisas taloblori dedikds, miiayyon bir déviat qullugu vazifasi iiciin
miiraciat edanlara tagdim edilon vahid pesakar va digar meyarlar va xiisusiyyatlor
basa diisiiliir. Onlar saxsin doviat qullugunda miiayyan bir faaliyyat névii tigiin
pesakar hazirliq daracasini va saviyyasini miiayyan edir” [5, s. 28].
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Dovlat qulluguna verilmis elmi va leqal anlayiglarda diqqgeti ¢aken iki osas
amil vardir: birincisi, dovlat qullugu xiisusi ndv is sistemi, pesokar foaliyyot kimi,
ikincisi is9, saxsi keyfiyyat, yoni xiisusi omak qabiliyyati olan is¢i korpusu kimi
ifado edilir. Miixtolif dovlatlorin qanunvericiliyindo dovlet qulluguna verilmis
anlayislar bir sira forqli elementlora malik olsalar da, onlar1 birlesdiren ortaq cohat
mohz dovlot qullugunun omok hiiquqi aspektloridir.

Beynolxalq tacriibado dovlet qullugunun miixtalif modellori mdvcuddur.
Dovlot qulluguna dair miixtolif konsepsiyalarin vo modellorin yaranmasina
normativ baza tasir etmisdir. Beynalxalq tacriiba gostorir ki, adaton dovlat va 6zal
sektorlarin sahovi xiisusiyyatlori vo onlar arasinda miinasibatlori tonzim edon
hiiquqi baza dovlet qullugunun miixtolif modellorinin yaranmasina sabob
olmusdur. Bozi 6lkalorde dovlst qullugu slagelondirici, miistaqil vo yardime1
qurumlarda foaliyyot gostoron yiiksok vozifoli vo orta soviyyoli dovlot
qulluggularindan ibaratdir.

Elmi dovriyyads miixtalif 6lkalorde mdvcud olan dovlst qullugu sistemlori
miiqayisali sokildo todqiq edilmisdir. Todqiqatgilar moveud dovlet qullugu
sistemlorini Qarbi Avropa, Kontinental Avropa, Anglo-Amerika, Anglo-Sakson,
Sorqi Avropa, Skandinaviya, Araliq donizi, Asiya vo ya Afrika modellorino
boliirlor [22, s. 50-64; 10, s. 65-81; 16]. D.Capitant Fransada dévlot qullugunun
karyera sisteminin tokamiiliinii vo daimiliyini genis tohlil edorak yazir: “Fransa
doviat qullugu modeli 1946-c1 ilda yaradilmisdir va iyerarxik saviyyasindan asili
olmayaragq, biitiin doviat qulluggularimin eyni hiiquqi vo tonzimlayici ¢argivaya
tabe olmasi prinsipina asaslanirdr” [13, s. 159]. Fransa dovlat qullugunun 21-ci
osrin ¢agiriglarina cavab vermasi ligiin transformasiyast adlt manbads geyd edilir
ki, “Fransada doviat qulluguna doviat qullugunun ii¢ qolundan har hansi birinda
(markazi hokumoat, yerli hokumat va doviat xastoxana sistemi) daimi va ya
miigavila asasinda vazifa tutan biitiin doviat qulluggular: daxildir” [33, s. 3].

Monbalords dovlst qullugu anlayisina dair miixtalif yanagmalar, forqli
baxiglar mévcuddur. Qeyd etmok lazimdir ki, miiasir dovra kimi dovlot qullugu
anlayis1 miizakirs obyekti olaraq qalmaqdadir. Bazi manbalorde dovlat qullugu
dovlat organlarinda mévcud olan adi omok faaliyysti kimi ifads edilir. Dovlot
qullugu institutunu todqiq etmis hiiqugsiinas alimlor dovlot qullugu anlayisini
miioyyan edorkon onun timumi-hiiquqi v xiisusi-hiiquqi mahiyyatins toxunurlar.
Bununla yanasi tadgiqat¢ilar dovlst qullugunun dovlatin funksiyalariin hayata
kecirilmasilo qarsiligh slagali oldugunu gostorirlor. Miialliflor dovlet qullugu
anlayisina torif verarkon qanunla yanas1 6z miilahizalorini do ifade etmiglor. Bu
yanagmalar o monani ifado edir ki, bir torofdon ganunvericilikdo dévlst qullugu
anlayis1 tam ifado edilmomisdir, digor torofdon iso elmi dovriyyoado dovlot
qulluguna miinasibotdo vahid movqge formalagsmamisdir. Fikrimizco, vahid
mdvgenin formalasmamasinin asas sababi dovlst qullugunun miirokkob hiiquqi
torkiba malik olmasi ilo alagolidir. Miisbat cohat kimi qeyd etmak olar ki, biitiin
toriflords dovlot qullugunun omak hiiquqi elementlori bu vo ya digor formada
ifads edilir. ©.H.Rzayev haqli olaraq yazir ki, “Azarbaycan Respublikasinin
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miivafiq qanununda dovlat qullugu anlayisinda dovlat organlarinda faaliyyat
gostaran saxslorin faaliyyatinda pesakarliq elementi gostorilmir. Biitiin
olkalorin gqanunvericiliyinda doviat qullugu pesakarliq prinsiplari tizorinda
qurulur” [42, s. 262-263]. ©.H.Rzayevin fikirlori ilo razilasaraq milli
qanunvericilikdaki boslugu aradan qaldirmaq ve dovlst qullugunun mahiyyastini
tam ifado etmok mogsadilo Dovlot qullugu hagqinda Azorbaycan Respublikasi
Qanunun 1.1.1-ci maddoesindo dovlst qulluguna verilmis anlayisda “xidmoat”
sOziinlin “pesakar xidmoti faaliyyat” sozlori ilo ovoz edilmasini toklif edirik.

Fikrimizco, dovloet qullugunu asagidaki torkib elementlori lizro xarakterizo
etmak olar: dovlat qullugu dovlat torafindan tosis edilmis kompleks institutdur; dovlet
qullugu yalniz normativ hiiquqi aktlarla tosbit edilmis vo legitim tosisatdir; dovlet
qullugu konstitusion prinsiplora osaslanir; dovlst qullugu doévlstin mogsed vo
funksiyalarinin hoyata kegirilmosino xidmot edir; dovlot qullugu votondagslar
torofindon dovlot hakimiyyating tabegilik kimi gobul edilir; dovlst qullugu dovlot
hakimiyyatinin hoyata kegirilmasi ii¢iin bir vasitodir; dovlot qullugu dévlotin vo
comiyyetin maraqlart baximindan qanunvericiliyin giindslik totbiqi ilo sortlonir;
dovlot qullugu votondasin omoys olan qabiliyyoti osasinda sorbast surotdo 6ziino
foaliyyot novii, peso, mosguliyyot vo is yeri se¢gmok hiiququdur; votondas dovlot
qullugu hiiququnu amok miiqavilossi asasinda hoyata ke¢irmok imkanlaria malikdir.

Dovlet qullugu anlayiginin osas olamotlori sirasinda “dovlet”, “dovlet
qullugu”, “pesokarliq”, “pesokar amak faaliyysti” daha ¢ox digqgati calb edir. Bunun
mahiyyati ondan ibaratdir ki, dovlat qullugu dovlstin magsad vo funksiyalar ilo
miioyyan olunur, onlarin omali suratds hayata kegirilmosi omok hiiququ ilo tomin
edilir. Buna gora do dovlst qulluggusu tutdugu vozifs ¢orgivasinds dévlotin adindan
va dovlatin tapsirigl osasinda salahiyyatlonir vo omali faaliyyat gostorir. Dovlot
qulluggularina verilon salahiyyatlorin dairasi va hiiquqi 6hdsliklori ganunvericiliklo
mioyyon edilir, hiiquq vo vazifolori omok miiqavilosi asasinda konkretlosir vo
hayata kegirilir. Dovlat qulluggularina verilon salahiyyaetlor va iizarlorine qoyulan
ohdoliklor onlarin mosuliyyat doracosini miioyyonlosdirir. Dévlot qulluggularinin
hiiquqi solahiyyatlori vo 6hdsliklori hom qanunvericiliklo birbagsa, hom do oamok
miiqavilasi ilo miiayyan edilir. Qanunvericilik hiiquqi selahiyyatlori va 6hdaliklori
miivafiq vozife iiclin nazords tutur, amok miigavilesi iso hamin vozifonin havalas
edildiyi soxsin kimliyini miioyyon edir. I.1.Dlokborov yazir: “Vazifa déviat
qullugeusunun xidmoti vazifalorini, hiiquqlarin dairasini vo masuliyyat haddini,
onun pesa hazirligina aid olan talablori miiayyan edir. O, qullugcu torafindon
goriilan isin mazmununu aks etdirir, onun hiiquqi vaziyyatini miiayyan edir. Har bir
vazifa sarancam verma qaydasinda yaranir. Salahiyyatli orqanlarin hiiquqi aktlart
ila bu vazifonin adi, xidmoati iyerarxiyada onun yeri, onun tutulma gaydasi va.s
hallart miiayyan edilir” [6, s. 175].

Dovlot qulluggulariin konstitusion omok miiqavilosi hiiququnun dévlot
qullugu sistemindos totbigino dair normalar AR OM-do {imumi vo xiisusi hallar
izra tosbit edilmigdir. AR ©M-in 5-ci vo 7-ci maddslorinin miivafiq olaraq 2-ci
hissolori bilavasits dovlst qullugu sistemindo omok miiqavilesinin totbiginin
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xiisusiyyatlorini  6ziindo tocassiim etdirir. AR OM-o goéro dovlot qullugu
sistemindo omok miiqavilesi iki formada - “elektron sonad formasinda” vo ya
“kagiz lizarindos yazili formada” baglanir.

Omoak qanunvericiliyinin dovlst qulluguna miinasibatds totbiqi iss Dovlat
qullugu haqqinda Qanunun 34-cii maddosindo 6z hiiquqi ifadesini tapmisdir.
Hiiquqi normalarin qarsiligh tohlili belo demoayo asas verir ki, dovlet qullugu
sisteminda amak ganunvericiliyinin tatbiqi miitloq xarakter dasiyir.

Dévlat qullugu haqqinda Qanunda “Doviat qulluguna gabul un (maddo 28)
omok miiqavilesine asaslandigi aydin sokildo verilir [30]. Dovlet qulluguna
miisabigo asasinda gobul olunmus namizadls alt1 ay miiddoting staj¢i kimi, {i¢ ay
sinaq miiddoating vo daimi dovlot qulluguna qobul edilmasina gore onunla miivafiq
omok miiqavilalori baglanir [30]. Dovlat qullugu sisteminde amok miigavilesinin
tatbiqina dair bir sira hiiquqi aktlar qobul edilmisdir.

Dovlot qullugu hagqinda Qanunun 28.7-ci maddesino osason hom sinaq
miiddating, hom do daimi dovlot qulluguna gabulla slagodar amok miiqavilesinin
niimunasi Azarbaycan Respublikasi Prezidentinin miivafiq Formanlar ilo “Sinag
miiddati ilo miivafiq doviat orqanlarinda doviat qulluguna gabul iiciin amak
miigavilasinin (kontraktinin) niimunasi” (03.09.2001) [15] vo “Daimi doviat
qulluguna qoabul edilon saxslo baglanilan amaok miigavilasinin niimunasi”
(16.05.2019) [45] tosdiq edilmisdir. Bununla yanasti AR ©OM-o “Omoak
miigavilasinin (kontraktin) niimunavi formasi” olavo edilmisdir [28]. Homin
niimunavi formanin mazmunu dévlat qullugu ticlin miioyyen edilmis niimunalarin
moazmununda tokrarlanir vo asasl bir forq yoxdur. Fikrimizco, bu hal AR ©M-in
44-cii maddosi (“Omak miiqavilasinin formasi™) ilo ziddiyyst toskil edir. Homin
maddoys asason “amak miiqavilasi AR OM-in 7-ci maddasinin 2-1-ci hissasi ilo
miiayyan edilmis hallarda kagiz dasiyicida, digor hallarda iso elektron sanad
formasinda baglanmlir. Toraflorin raziligi ilo amak miigavilasi AR OM-a alava
edilmig niimunavi formaya uygun tortib edilir. AR OM-in 7-ci maddasinin 2-1-ci
hissasi ilo miiayyon edilmis hallarda amak miigavilasi iki niisxadon az olmayaraq
tartib olunub taraflarin imzast (mohiirii) ilo tasdiq edilir vo onun bir niisxasi is¢ida,
digar niisxasi iso isagotiironds saxlamilir” [28]. Yaranmis ziddiyyoti aradan
qaldirmaq ve qanunvericiliyi tokmillosdirmok mogsadile asagidakilar: toklif edirik:

1) Azarbaycan Respublikasinin ©mok Macallasinin 44-cli maddasinin 2-ci
hissasine asagidaki mozmunda yeni ciimlo slave edilsin: “Bu Moacalloya alava
edilmis “Omak miigavilasinin (kontraktin) niimunavi formasi” dovlat qullugu
sistemina do samil edilir.”;

2) Dovlat qullugu haqqinda Azorbaycan Respublikast Qanunun 28.7-ci
maddosinin mozmunundan “Swmmaq miiddati ilo doviat qulluguna gabul edilon
saxsla baglanan amak miiqavilasinin niimunasi miivafiq icra hakimiyyati orqani
tarafindon miiayyon edilir.” vo “Daimi déviat qulluguna gabul edilon saxslo
baglanan amak miiqavilosinin niimunasi miivafiq icra hakimiyyati orqani
tarafindan miiayyan edilir.” ciimlalori ¢ixarilsin vo asagidaki mozmunda yeni
climlo olave edilsin: “Staj, sinaq miiddatlarina va daimi doviat qulluguna gabul
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edilon saxslo Azarbaycan Respublikasinin Omak Moacallasinin 44-cii maddasina
uygun olaraq amak miiqavilasi baglanilir.”.

3) “Sinaq miiddati ilo miivafiq dovlet orqanlarinda dévlst qulluguna qabul
iiclin omok miigavilosinin (kontraktinin) niimunasi’nin tosdiq edilmosi barado
Azaorbaycan Respublikast Prezidentinin 2001-ci il 3 sentyabr tarixli 567 nomrali
Forman1” vo “Daimi dovlst qulluguna gobul edilon soxslo baglanilan amok
miiqavilesinin niimunasi’nin tasdiq edilmasi haqqinda Azarbaycan Respublikasi
Prezidentinin 2019-cu il 16 may tarixli 690 ndmrali Forman1” logv edilsin.

Azorbaycan Respublikast Prezidentinin Formani ilo “Doviat orqanlarinda
amak miinasibatlari amak miiqavilasi kagiz tizarinda yazili formada baglandigda
yvaranan vazifalarin (pesalorin) Siyahist” (08.07.2014) [32] tosdiq edilibdir.
Homin siyahiya: “Sec¢kisi va ya tayinati Azarbaycan Respublikasinin Milli Maclisi
tarafindan aparilan vazifalar; tayinati Azarbaycan Respublikasinin Prezidenti va
va Azarbaycan Respublikasi  Prezidentinin tapsirigit ilo  Azarbaycan
Respublikasinin Nazirlor Kabineti torafindon aparilan vazifalor; seckisi va ya
tayinati Nax¢ivan Muxtar Respublikasinin Ali Maclisi, tayinati Nax¢ivan Muxtar
Respublikas1 Ali Moaclisinin sadri torafindan aparilan vazifalor; prokurorlug,
adliyya, fovgalads hallar, migrasiya xidmati, daxili islor, gomriik, vergi
orqanlarinda xiisusi riitbali vazifalor va xarici islor orqanlarinda diplomatik
riithali vazifalar; kasfiyyat va oaks-kasfiyyvat faaliyyati subyektlorinin miilki
iscilorinin tutdugu vazifalor” [32] daxil edilmisdir. AR ©M-in 7-ci maddosinin 2-
1-ci hissasi va qeyd edilon Siyahi gostorir ki, dovlet qullugu sisteminds amok
miiqavilosi mohdud sayda soxslorle kagiz iizorinds yazili formada, bu sistems aid
edilon digar vozifalar iizrs iso elektron sanad formasinda baglanir.

Maosgulluq haqqinda Azarbaycan Respublikast Qanununun 4-cli maddasina
miivafiq olaraq dovlot qullugu sistemino miinasibatde “omak miigavilasi asasinda
isloyanlar (madda 4.1.1.), haqqi odonilon vazifaya secilanlor, tayin va ya tasdiq
edilonlor (madds 4.1.4.) vo Azarbaycan Respublikasinmin Silahli Qiivvalarinda
xidmat edanlor (madda 4.1.5.)” mosgul soxslor sirasina daxildir [31]. Homin
Qanuna asason masgul soxslorin reyestri elektron formada aparilir. Bu zaman
dovlst organlarmin ve digor qurumlarin apardigi elektron informasiya
ehtiyatlarindan (moalumat bazalari, molumat-axtaris sistemlori, reyestrlor vo digor
informasiya resurslari) istifado edilir (maddo 4.2.) [31]. Mosgullug hagqinda
Qanuna miivafiq olaraq dovlet qullugu sisteminds mosgul soxslors dair
molumatlar moggul soxslorin reyestring iki tisulla daxil edilir:

1) omok miigavilosi elektron sonod formasinda baglanan soxsloro
miinasibotds elektron informasiya sisteminin molumatlart asasinda daxil edilir
(madds 4.4.1.1.).

2) omak miiqavilesi kagiz iizerinde yazili formada baglanan soxslora
(maddos 4.4.1.2.), haqq1 6donilon vozifoys segilonlor, toyin va ya tosdiq edilonlors
vo Azorbaycan Respublikasinin Silahli  Qiivvelorinds xidmet edonlors
miinasibatdo (maddo 4.4.2.) macburi dovlot sosial sigorta haglari lizro sigortaedon
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torofindon toqdim edilmis hesabat molumatlarina uygun olaraq elektron
informasiya sisteminin molumatlar1 asasinda daxil edilir.

Mosgullug haqqinda Qanunun 4.1.4-cii maddosindo “haqqi 6danilon
vazifaya segilonlor, tayin va ya tasdiq edilonlor” mosgul soxslor sirasina daxil
edilir vo vozifotutmanin ii¢ tsulu forqlondirilir. Lakin qanunverici homin
vazifolorin anlayisini vermir vo onlarin hiiquqi statusunu miioyyon etmir. Yoni,
haqqt 6denilon vazifaya secilonlar, haqqr 6donilon vazifayas tayin edilonlor, haqqt
Odonilon vozifoya tosdiq edilonlor dedikds hansi dovlst tosisatindaki hanst vozifolor
nozords tutulur molum deyil. Fikrimizca, burada nazordos tutulmus “hagqi odanilon
vazifaya segilonlor” dedikds, AR Konstitusiyasinin 4-cii maddesine miivafiq
olaraq “Xalgqin se¢diyi salahiyyatli niimayandalor” - Azorbaycan Respublikasinin
Prezidenti vo Milli Maclisinin deputatlar1 nozards tutulur. Eyni zamanda “haqqt
Odonilon vazifoys toyin edilon” vo ya “haqqi ddenilon vazifoys tosdiq edilon”
masgul saxslor dedikds iso AR ©M-in 7-ci maddasinin 2-1-ci hissasi ilo miisyyon
edilmis voazifolor nozordo tutulur. Hesab edirik ki, Mosgullug haqqinda
Azarbaycan Respublikast Qanunun 4.1.4-cii maddossinin “haqqi ddanilon vazifaya
..., tayin va ya tasdiq edilonlar” sozlori ilo AR ©M-in 7-ci maddosinin 2-1-ci
hissasi ziddiyyat toskil edir. Belo ki, AR ©M-in 7-ci maddasinin 2-1-ci hissosino
uygun olaraq Azorbaycan Respublikasi Prezidentinin 2014-cii il 8 iyul tarixli
Formani ilo tosdiq edilmis “Doviot organlarinda amoak miinasibatlori amak
miigavilasi kagiz iizorinda yazili formada baglandigda yaranan vazifalarin
(pesalarin) Siyahisi”da [32] yalmiz Azorbaycan Respublikasinin Prezidenti vo
Milli Maclisinin deputatlart mentiqi olaraq nazorde tutulmur. Bu iki siyasi
vazifodan basqa digor seckili vo ya toyinath vozifolor mohz hamin Siyahi ilo shato
edilmigdir. Yaranmis ziddiyyoti vo boslugu aradan qaldirmaq mogsadilo
Mosgullug haqqinda Azorbaycan Respublikast Qanunun 4.1.4-cii maddosinin
asagidaki redaksiyada verilmosini toklif edirik:

“4.1.4. haqqr odonilon vazifaya secilonlor (xalqin se¢diyi salahiyyatli
niimayandalar), .

1II. Natica

Tadqgiqatin yekunu olaraq aparilmis tohlillor vo timumilesdirmalar asasinda
elmin zonginlogmasine va qanunvericiliyin tokmillogdirilmasine dair asagidaki
miihlim naticalor aldo olunmus va tokliflor irali siiriilmiisdiir:

1) Miiasir Azarbaycan Respublikasinda dovlst qullugu sisteminds hayata
kegirilon islahatlarin davami olaraq yeni mozmunlu “Azarbaycan Respublikasinda
dovlst qullugunun inkisafina dair Strategiya’nin qobulu edilmasini toklif edirik.
Fikrimizco, homin Strategiyanin mozmununda miitoroqqi hodoflorin miioyyon
edilmosi, miiasir ¢agrislara cavab veron siini intellekt osasli dovlot qullugu
modelinin yaradilmas faydali olardu.

2) Elmi tohlil gostorir ki, dovlet qullugu ilo omok hiiququ qarsiligh
vohdatdadir. Dévlat qullugunda omok miinasibatlorinin niivasini omok miigavilosi
toskil edir. Dovlat qullugu sistemindo omok miinasibotlori omok miiqavilosi
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baglamaqla yaranir. Dovlot qullugunda oamok miiqavilesinin torsflorindon biri
dovlst organinin rohbari, digari isa dovlat qulluggusudur. Dovlat qulluguna qobul
edilon votondas omok miiqavilosi baglamagla konstitusion omok hiiququnu vo
dovlat qullugu hiiququnu hoyata kegirir.

3) Dévlat qulluggularinin bazi hiiquqlari ve azadliglar: ya Konstitusiya ilo
birbasa, ya da sahavi ganunlarla miisyyon deracods mohdudlasdirilir vo ya
iimumiyyatlo foaliyyati dovriinds, o climlodon dovlat qulluguna xitam verildikdon
sonra dovlat sirrini va qanunla miihafizs edilon digar sirri yaymaq qadagan edilir.
Bu mohdudiyyatler vo qadagalar iso hom birbasa qanunvericilikls, hom do dovlat
qulluggulari ilo baglanilan omok miigavilosi ilo konkretlosdirilir.

4) Dovlat qulluggularina miinasibatde minimum amok haqqr iki aspektdo
tozahiir edir: 6lko lizro miioyyon edilmis minimum omok haqqi (400 manat);
dovlst qullugu {i¢iin miioyyon edilmis minimum omok haqqlar1 (760; 1170
manat). Bu hal AR Konstitusiyasinin 35-ci maddasinin VI hissasi vo AR ©M-in
155-ci maddasinin 6-c1 hissasi ilo uygunsuzluq kimi diqqgsti calb edir vo ayri-
seckilik kimi qiymatlondirils bilor. Dévlot qullugu sistemi {i¢iin minimum omok
haqqmin hiiquqi bazasim1 moéhkamlondirmok mogsadilo AR ©M-in 155-ci
maddosing agsagidaki mozmunda 7-ci hissonin olavo edilmosini toklif edirik:

“7. Dovlat qullugu sisteminda ayliq vazifo maaginin minimum mablaglari bu
maddanin 6-c1 hissasina miivafiq olaraq miiayyan edilon minimum amak haqqinin
mablagindan forqlona bilor.”.

5) Konstitusiyada tosbit edilmis istirahot hiiququ ilo is¢ilorin is giindi,
istirahot gilinli, bayram gilini vo 0donisli mozuniyyst hiiquqlarmin hoyata
kecirilmasine omok miiqavilesi vasitasilo konstitusion tominat verilir. ©mok
miiqavilosi hiiququ digor hiiquqlarin hoyata kecirilmosi ii¢lin osas tominedici,
miihafizoedici vo holledici statusa malikdir. Dovlat qulluqgularinin foaliyyatinin
tomin edilmosindo omok sgoraitinin sortlori mithiim yer tutur. Dovlst qullugu
hagqqinda Azarbaycan Respublikasi Qanununun 21.1.2-ci maddoasindo ifads edilon
“lazimi qulluq soraiti” sozlori terminologiya baximdan homin maddenin
mahiyyati vo amok qanunvericiliyinds istifado edilon termin vo anlayisla
uygunsuzluq togkil edir. Hiiquqi terminlorin mahiyyat etibar1 ilo diizgiin ifade
edilmasini tomin etmok mogsadilo Dovlst qullugu haqqinda Azerbaycan
Respublikas1 Qanununun 21.1.2-ci maddssinin asagidaki redaksiyada verilmasini
toklif edirik: “21.1.2. amak soraiti; .

6) Dovlat qullugunun mahiyystini vo mozmununu tam ifado etmok
moqsadilo Dovlat qullugu hagqinda Azorbaycan Respublikast Qanunun 1.1.1-ci
maddasi ilo dovlst qulluguna verilmis leqal anlayigda ifado edilon “xidmat”
sOziinlin “pesakar xidmoti faaliyyat” sozlori ilo ovoz edilmasini toklif edirik.

7) Dovlst qullugu haqqinda Azorbaycan Respublikast Qanununun 28.7-ci
maddasine asason sinaq miiddstine vo daimi dovlst qulluguna gobulla slagadar
omoak miiqavilesinin niimunalari Azarbaycan Respublikasi Prezidentinin miivafiq
Formanlari ils tosdiq edilmigdir. Bununla yanasi AR ©M-o “Omoak miiqavilasinin
(kontraktin) niimunavi formasi” alavo edilmisdir. Homin niimunovi formanin
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mozmunu dovlet qullugu {iglin miioyyon edilmis niimunslorin mozmununda
tokrarlanir. Fikrimizco, bu hal AR ©M-in 44-cii maddosi ( “Omak miigavilasinin
formas1”) ilo ziddiyyet togkil edir. Qeyd edilon ziddiyyeti aradan galdirmaq vo
qanunvericiliyi tokmillogdirmok moagsadile asagidakilar toklif edirik:

— Azorbaycan Respublikasinin Omok Macallasinin 44-cii maddasinin 2-ci
hissasine asagidaki mozmunda yeni ciimlo slave edilsin: “Bu Moacalloya alava
edilmis “Omak miigavilasinin (kontraktin) niimunavi formasi” dovlat qullugu
sistemina do samil edilir.”;

— Déovlat qullugu haqqinda Azorbaycan Respublikast Qanunun 28.7-ci
maddosinin mozmunundan “Swmmaq miiddati ilo doviat qulluguna gabul edilon
saxsla baglanan amak miiqavilasinin niimunasi miivafiq icra hakimiyyati orqani
tarafindon miiayyon edilir.” vo “Daimi déviat qulluguna gabul edilon saxslo
baglanan amak miiqavilosinin niimunasi miivafiq icra hakimiyyati orqani
tarafindon miiayyan edilir.” ciimlolori ¢ixarilsin vo asagidaki mozmunda yeni
climlo olave edilsin: “Staj, sinaq miiddatlarina va daimi doviat qulluguna gabul
edilon saxslo Azarbaycan Respublikasinin Omak Moacallasinin 44-cii maddasina
uygun olaraq amak miiqavilasi baglanilir.”.

— “Sinaq miiddati ilo miivafiq dovlst orqanlarinda dovlat qulluguna gabul
iiclin omok miigavilosinin (kontraktinin) niimunasi’nin tosdiq edilmosi barado
Azaorbaycan Respublikasi Prezidentinin 2001-ci il 3 sentyabr tarixli 567 nomrali
Forman1” vo “Daimi dovlst qulluguna gobul edilon soxslo baglanilan omok
miiqavilesinin niimunasi’nin tasdiq edilmasi haqqinda Azarbaycan Respublikasi
Prezidentinin 2019-cu il 16 may tarixli 690 ndmrali Forman1” logv edilsin.

8) Moasgulluq haqqinda Azarbaycan Respublikast Qanunun 4.1.4-cii
maddosinds “haqqi odanilon vazifaya segilonlor, tayin va ya tasdiq edilonlor”
mosgul soxslor sirasina daxil edilir, lakin homin vozifolorin anlayis1 verilmir vo
onlarin hiiquqi statusu miisyyan edilmir. Bu hal torafimizdon qanunvericilikdoki
bosluq kimi qiymstlondirilir. Fikrimizco, burada noazorde tutulmus “hagqqi
odanilon vazifaya segilonlor” dedikdo, AR Konstitusiyasinin 4-cii maddosino
miivafiq olaraq “Xalqin seg¢diyi salahiyyatli niimayandalor” - Azorbaycan
Respublikasinin Prezidenti vo Milli Maclisinin deputatlar1 nozards tutulur. Eyni
zamanda “haqqi ddanilon vazifaya toyin edilon” va ya “haqqi ddanilon vazifaya
tasdiq edilon” mosgul soxslor dedikdo iso AR ©M-in 7-ci maddesinin 2-1-ci
hissosi ilo miioyyon edilmis vozifolor anlasilir. Hesab edirik ki, Mosgulluq
haqqinda Azorbaycan Respublikast Qanunun 4.1.4-cii maddssinin “hagqqi
odanilan vazifaya ... , tayin va ya tasdiq edilonlor” sozlori ilo AR ©OM-in 7-ci
maddosinin 2-1-ci hissosi ziddiyyat toskil edir. Yaranmis ziddiyysti vo boslugu
aradan qaldirmaq mogsadilo Moasgulluq haqqinda Azarbaycan Respublikasi
Qanunun 4.1.4-cli maddssinin asagidaki redaksiyada verilmasini toklif edirik:

“4.1.4. haqqr odonilon vazifaya secilonlor (xalqin se¢diyi salahiyyatli
niimayandalar),; .

189



Oruc Mammadov. Dovlat qullugu sisteminde amok miiqavilasinin totbiqinin konstitusion
osaslar1 / Azarbaycan Hiiquq Jurnali. 2026 (Nel), s. 174-199
DOI: 10.61638/MOQF3860

ODOBIYYAT (REFERENCES):

1. Aliyev, L.LH. Development is Our Goal: one hundred and forty-eighth
book: September 2025-November 2025. / LLH. Aliyev. — Baku:
Azernashr, — 2026, — 400 pages. (in Azerbaijani / Oliyev, 1.H. Inkisaf -
mogsadimizdir: yiiz qirx sakkizinci kitab: sentyabr 2025 - noyabr 2025.
/ 1.H.Bliyev. — Baki: Azornasr, — 2026, — 400 soh.).

2. “Azerbaijjan 2030: National Priorities for Socio-Economic
Development”: Order of the President of the Republic of Azerbaijan,
02.02.2021, Ne2469. / (in Azerbaijani / “Azorbaycan 2030: sosial-
iqtisadi inkisafa dair Milli Prioritetlor”in tosdiq edilmosi hagqinda
Azorbaycan Respublikasi Prezidentinin 2021-ci il 2 fevral tarixli 2469
nomrali Serancami) / URL: https://e-qanun.az/framework/46813 (last
access: 09.06.2026).

3. Asgarov, Z.A. Constitutional Law. Textbook. Baku: Baku University,
2024, 608 pages. (in Azerbaijani / Osgorov, Z.A. Konstitusiya hiiququ.
Doarslik. — Baki: Baki Universiteti, — 2024. — 608 soh.).

4. Akbarli, U.A. Employment contract. Monograph / U.A. Akbarli. —
Baku: Law Publishing House, — 2022. — 444 pages. (in Azerbaijani /
Okborli, U.A. ©mok miiqavilesi. Monogqrafiya / U.A.Okberli. — Baka:
Hiiquq Yayin Evi, —2022. — 444 soh.).

5. Akmataliev, A.A. Personnel policy and personnel work in the state and

municipal service: Educational. practical. manual / A.A.Akmataliev,

A.B.Bolponova, R.U.Islanova, U.A.Apsamatov. - Bishkek: AGUPKR,

- 2021. - 135 pages. (in Russian / Axmaranue, A.A. Kamposas

MOJIMTHKA U KaJpoBasi paboTa Ha rOCYyAapCTBEHHON 1 MYHUIUITATILHON

cioyx0e:  YuyebHo. mpakr. mocodbme /  A.A.AxmMaranues,

A.b.bonmonoBa, P.Y.Mcmanosa, VY.A.AncamaroB. — bumkek:

ATVYIIKP, — 2021. — 135 cTtpanuit.).

Alekperov, LI. Civil service, the development of its organization and

implementation practice / — Baku: Scientific News of the Police

Academy, — 2023. Nel1(37), — p.174-177. (in Azerbaijani / ©lokborov,

I.1. Dévlet qullugu, onun toskil edilmosi vo hoyata kecirilmasi

tocriibasinin inkisafi // — Baki: Polis Akademiyasinin Elmi Xobarlori, —

2023. Nel1(37), —s.174-177.).

7.  Amendments to the Election Code of the Republic of Azerbaijan, the
Customs Code of the Republic of Azerbaijan, the Laws of the Republic
of Azerbaijan “On the Status of Military Personnel”, “On the Status of
a Deputy of the Milli Majlis of the Republic of Azerbaijan”, “On the
Police”, “On the Approval of the Regulations on Service in Customs
Bodies”, “On Civil Service”, “On Service in Prosecutor's Office
Bodies”, “On the Approval of the Regulations on Service in Internal
Affairs Bodies of the Republic of Azerbaijan”, “On Intelligence and
Counterintelligence Activities”, “On Service in Judicial Bodies”, “On

190



Oruc Mammadov. Dovlat qullugu sisteminde amok miiqavilasinin totbiqinin konstitusion
osaslar1 / Azarbaycan Hiiquq Jurnali. 2026 (Nel), s. 174-199
DOI: 10.61638/MOQF3860

the Approval of the Regulations on Service in Migration Bodies”, “On
Service in Emergency Situations Bodies”, “On the Chamber of
Accounts”, “On Media” and the Law of the Republic of Azerbaijan on
the abolition of the Law of the Republic of Azerbaijan “On the
establishment of additional remuneration for civil servants for the
exercise of power”: 27.02.2026, Ne368-VIIQD. (in Azerbaijani /
Azorbaycan Respublikasinin  Secki  Macallosinds, Azorbaycan
Respublikasinin Gomriik Macoallasindo, “Horbi qulluggularin statusu
haqqinda”, “Azarbaycan Respublikas1 Milli Maclisi deputatinin statusu
haqqinda”, “Polis haqqinda”, “Gomriik orqanlarinda xidmat haqqinda”
Osasnamonin tosdiq edilmasi barads”, “Dovlet qullugu haqqinda”,
“Prokurorluq orqanlarinda qulluq ke¢gmo haqqinda”, “Azasrbaycan
Respublikasinin daxili islor orqanlarinda xidmst ke¢mo haqqinda
Osasnamonin tosdiq edilmasi barade”, “Kosfiyyat vo oks-kosfiyyat
faaliyysti haqqinda”, “Odliyys orqanlarinda qulluq kegmo haqqinda”,
“Migrasiya orqanlarinda qulluq kegmoa haqqinda 9sasnamonin tosdiq
edilmasi barads”, “Fovgolado hallar orqanlarinda xidmetkegmo
haqqinda”, “Hesablama Palatasi haqqinda”, “Media haqqinda”
Azorbaycan Respublikasinin qanunlarinda doyisiklik edilmosi vo
“Dovlat qulluggusu iiciin hakimiyyat solahiyyatinin icrasina gors alave
haqqin toyin edilmesi haqqinda” Azarbaycan Respublikasinin
Qanununun logv edilmasi barado Azarbaycan Respublikasinin 2026-c1
il 27 fevral tarixli 368-VIIQD némroli Qanunu) / URL: https://e-
qanun.az/framework/61565 (last access: 09.06.2026).

8. Bokayev, B.N., Zharov, E.K., Torebekova, Z.T., Baktiyarova, G.N.
Analysis of civil service models in foreign countries and prospects for
their adaptation in the Republic of Kazakhstan // “Memlekettik audit -
State audit”, - 2024. No. 62 (1), - p. 167-182. (in Russian / Bokaes,
b.H., XKapos, E.K., Topebekosa, 3.T., bakruspora, I'"H. Anammu3
MoJieNIell TOCyNapCTBEHHOM CiykObl B 3apyOeXHBIX CTpaHax U
NepcreKTHBsl WX anantaumu B PecmyOnmke Kazaxcran  //
«MewmuteketTik ayauT — ['ocynapcTBeHHbI ayaut», — 2024. Ne 62(1), —
c.167-182. URL: https://doi.org/10.55871/2072-9847-2024-62-1-167-
182 (last access: 09.06.2026)

9. Berezko, A.A. Constitutional and legal regulation of the state civil
service // Bulletin of Polotsk State University. Series D. Economic and
legal sciences, Novopolotsk: - 2024. - No. 3 (68), - p.65-72. (in Russian
/ bepesko, A.A. KOHCTUTYLHOHHO-TIPABOBOE pPETyIUPOBaHHE
rOCYJapCTBEHHON TIpaxknaHckon cimyk0b1 // Bectruk Ilomoukoro
rocygapctBeHHOro ynupepcurera. Cepus D. DxoHoMuueckue u
opuauyeckue Hayku, Hosomomomk: — 2024. Ne3(68), — c.65-72.
https://doi.org/10.52928/2070-1632-2024-68-3-65-72). (last access:
09.06.2026)

191


https://doi.org/10.55871/2072-9847-2024-62-1-167-182
https://doi.org/10.55871/2072-9847-2024-62-1-167-182
https://doi.org/10.52928/2070-1632-2024-68-3-65-72

Oruc Mammadov. Dovlat qullugu sisteminde amok miiqavilasinin totbiqinin konstitusion
osaslar1 / Azarbaycan Hiiquq Jurnali. 2026 (Nel), s. 174-199
DOI: 10.61638/MOQF3860

10.

11.

12.

13.

14.

15.

16.

17.

18.

Burns, J.P. Explaining civil service reform in Asia. In J. C. N.
Raadschelders, T. A. J. Toonen, & F. M. van der Meer (Ed.), The civil
service in the 21st century. New York: Palgrave Macmillan. — 2007. —
p.65-81.

Casale, G.; Tenkorang, J. Public service labour relations: A
comparative overview. Geneva, International Labour Office, 2008. 97
p. / URL: https://www.ilo.org/wcmspS/groups/public/---ed_dialogue/-
--lab_admin/documents/publication/wems_112942.pdf (last access:
09.06.2026).

Commentary on the Labor Code of the Republic of Azerbaijan / Edited
by A.R. Aliyev and A.M. Gasimov / Authors' collective. — Baku: Law
Publishing House, — 2025. — 1344 pages. (in Azerbaijani / Azarbaycan
Respublikast Omok Macollosinin kommentariyast / A.R.Oliyevin vo
A.M.Qasimovun masul redaktorlugu ils / Miialliflor kollektivi. — Bak:
Hiiquq Yayin Evi, — 2025. — 1344 soh.).

Capitant, D. The Civil Service in France: The Evolution and
Permanence of the Career System. / In book: The Civil Service in
Europe /—2025. -p.134-162./ URL: 10.4324/9781003458333-10 (last
access: 09.06.2026).

Dadashov, Z.N. Labor contracts in the modern era (theoretical and
practical aspects) / Z.N. Dadashov. — Baku: Aypara-3, — 2010. — 212
pages. (in Azerbaijani / Dadasov, Z.N. Miiasir dovrdo omok haqqinda
miiqavilolor (nozori vo tocriibi aspektlor) / Z.N.Dadasov. — Baki:
Aypara-3, —2010. — 212 soh.).

Decree of the President of the Republic of Azerbaijan on approval of a
sample of an employment contract for admission to civil service in
relevant state bodies with a probationary period, 03.09.2001, Ne567 (in
Azerbaijani / Sinaq miiddati ilo miivafiq dovlet orqanlarinda dovlot
qulluguna gobul ii¢iin omok miigavilssinin (kontraktinin) niimunasinin
tosdiq edilmasi barade Azarbaycan Respublikast Prezidentinin 2001-ci
il 3 sentyabr tarixli 567 nomroli Formani) / URL: https://e-
qanun.az/framework/2714 (last access: 09.06.2026).

Demmke, C., & Moilanen, T. Civil services in the EU of 27: Reform
outcomes and the future of the civil service. Frankfurt: Peter Lang. —
2010. — 288 pages.

Employment contract: history and modernity (Russian and foreign
experience): [collective monograph] / D.V. Lobok [et al.]. - St.
Petersburg: SPbGUP, - 2024. - 256 pages. (in Russian / TpymoBoit
JIOTOBOP: UCTOPHUS M COBPEMEHHOCTh (POCCUICKMU U 3apyOeKHBIN
ombIT): [KojutektuBHas MoHorpadus] / J.B.JIobok [u np.]. — CaHkT-
[TetepOypr: CIIOI'VII, — 2024. — 256 cTpanmiL.).

“First State Program on the Great Return to the Territories of the
Republic of Azerbaijan Liberated from Occupation”: Order of the

192


https://www.ilo.org/wcmsp5/groups/public/---ed_dialogue/---lab_admin/documents/publication/wcms_112942.pdf
https://www.ilo.org/wcmsp5/groups/public/---ed_dialogue/---lab_admin/documents/publication/wcms_112942.pdf
https://doi.org/10.4324/9781003458333-10

Oruc Mammadov. Dovlat qullugu sisteminde amok miiqavilasinin totbiqinin konstitusion
osaslar1 / Azarbaycan Hiiquq Jurnali. 2026 (Nel), s. 174-199
DOI: 10.61638/MOQF3860

19.

20.

21.

22.

23.

24.

President of the Republic of Azerbaijan, 22.07.2022, Ne3378. / (in
Azerbaijani / “Azorbaycan Respublikasinin 2022-2026-c1 illords
sosial-iqtisadi inkigaf Strategiyasi”nin tosdiq edilmesi haqqinda
Azorbaycan Respublikasi Prezidentinin 2022-ci il 22 iyul tarixli 3378
nomrali Serancami) / URL: https://e-qanun.az/framework/50013 (last
access: 09.06.2026).

Gasimov, A.M. Labor Law: Textbook / A.M. Gasimov. — Baku:
Letterpress Publishing House, — 2016. — 840 pages. (in Azerbaijani /
Qasimov, A.M. Omok hiiququ: Darslik / A.M.Qasimov. — Baki:
Letterpress nasriyyat evi, — 2016. — 840 soh.).

Gasimov, A.M. Employment contract under the legislation of the
Republic of Azerbaijan and the Russian Federation (comparative legal
analysis). Monograph / A.M. Gasimov, Z.1. Jafarov, U.A. Akbarli, E.F.
Shiriyev. — Baku: Law Publishing House, — 2020. — 224 pages. (in
Azerbaijani / Qasimov, A.M. Azarbaycan Respublikasinin vo Rusiya
Federasiyasinin qanunvericiliyi lizro omok miiqavilesi (miiqayisali-
hiiquqi tohlil). Monoqrafiya / A.M.Qasimov, Z.1.Cafarov, U.A.Dkborli,
E.F.Siriyev. — Baki: Hiiquq Yayin Evi, — 2020. — 224 sah.).

Gasimov, A.M. Employment contract for substitution. Monograph / A.M.
Gasimov, S.H. Gurbanov, M.N. Mustafayev, E.N. Mammadov, Sh.F.
Pashali. — Baku: Law Publishing House, — 2023. — 300 pages. (in
Azerbaijani / Qasimov, A.M. Ovazilik lizro amak miigavilasi. Monoqrafiya
/ AM.Qasmmov, S.H.Qurbanov, M.N.Mustafayev, E.N.Mommodov,
S.F.Pasali. — Baki: Hiiquq Yaym Evi, — 2023. — 300 sah.).

Halligan, J. Anglo-American systems: Easy diffusion. In J. C. N.
Raadschelders, T. A. J. Toonen, & F.M. van der Meer (Ed.), The civil
service in the 21st century. New York: Palgrave Macmillan. — 2007.
—p.50-64.

Kasumov, A.M. Institute of labor contract in the law of the Republic of
Azerbaijan and the Russian Federation: comparative analysis // -
Moscow: Proceedings of the Institute of State and Law of the Russian
Academy of Sciences. - 2017. Vol. 12. No. 2. - p. 174-191. (in Russian
/ KacymoB, A.M. MWHCTUTYT TpyIOBOrO JIOrOBOpa B IIpaBe
Azepbaikanckoii  PecmyOnuku  u  Poccwiickoit  Depeparum:
CpaBHUTENbHBIN aHanu3 // — Mocksa: Tpyasl MHCTHTYTaA TOCY1apcTBa
u npasa PAH. —2017. Tom 12. Ne 2. —c. 174-191.).

Kazantseva, O.L., Mezhenina O.V. Features of concluding a service
contract in the state civil service in the Russian Federation // Bulletin
of the Altai State University, 2017, No. 3 (95), p. 56-61. (in Russian /
Kazanmesa, O.JI., Mexenuna O.B. OcoOeHHOCTH 3aKIIOYEHUS
CITy’K€OHOTO KOHTPAKTa Ha rOCYJapCTBEHHOM I'pakJaHCKOH Ciry:x0e B
Poccuiickoii ®denepanmu // 3BecTns AnTaiickoro rocy1apCTBEHHOTO
yuuepcurera, 2017, Ne 3(95), c. 56-61.).

193



Oruc Mammadov. Dovlat qullugu sisteminde amok miiqavilasinin totbiqinin konstitusion
osaslar1 / Azarbaycan Hiiquq Jurnali. 2026 (Nel), s. 174-199
DOI: 10.61638/MOQF3860

25.

26.

27.

28.

29.

30.

31.

32.

Killstrom K., Malmberg J. Employment relationship: Introduction to
individual employment law, 6th edition, Uppsala: Tustus. —2022. — 338
pages. (in  Swedish / Killstrtom K., Malmberg .
Anstillningsforhdllande: Inledning till den individuella arbetsritten,
6th edtion, Uppsala: Tustus. — 2022. — 338 p.).

Kolomoets, E.E. Employment Agreement and Service Contract:
Theoretical and Enforcement Issues. Monograph / E.E.Kolomoets. —
Moscow: Prospect, — 2019. — 128 pages. (in Russian / Konmomoer, E.E.
TpynoBoii TOroBOp M CIIy>KEOHBIN KOHTPAKT: MPOOJIEMBI TEOPUH U
npaBonpumenenus. Monorpapus / E.E.Komomoen. — Mocksa:
ITpocnekt, — 2019. — 128 crpanu.).

Kurennoy, A.M. Constitution and regulation of relations in the sphere of
labor: theoretical and practical aspects // Bulletin of Moscow University.
Series 11. Law. 2023. No. 6. p. 219-232. (in Russian / Kypennoii, A.M.
KoHcTutynuss u perynupoBaHue OTHOIIEHHH B cdepe Tpyaa:
TEOpPETUUECKHE M TpakTHYeckue acnekTbl // BecTHHMK MOCKOBCKOTO
yauBepcurera. Cepus 11. IlpaBo. —2023. Ne6. —c. 219-232.).

Labor Code of the Republic of Azerbaijan: Approved by the Law of the
Republic of Azerbaijan No. 618-IG of February 01, 1999 (ad:
14.07.2026) / (in Azerbaijani / Azorbaycan Respublikasinin ©mok
Macallasi: Azarbaycan Respublikasinin 1 fevral 1999-cu il tarixli 618-
IQ némroli Qanunu ilo tosdiq edilmigdir) / URL: https://e-
qanun.az/framework/46943 (last access: 09.06.2026).

Law of the Republic of Azerbaijan on the subsistence minimum:
05.10.2004, No. 768-11Q (in Azerbaijani/ Yasayis minimumu haqqinda
Azorbaycan Respublikasinin 2004-cii il 5 oktyabr tarixli 768-11Q
nomrali Qanunu / https://e-qanun.az/framework/5518 (last access:
09.06.2026).

Law of the Republic of Azerbaijan On Civil Service: 21.07.2000,
Ne926-1Q (ad: 07.07.2026) / (in Azerbaijani / Dovlat qullugu haqqinda
Azarbaycan Respublikasinin 2000-ci il 21 iyul tarixli 926-1Q ndémrali
Qanunu) / URL: https://e-qanun.az/framework/4481 (last access:
09.06.2026).

Law of the Republic of Azerbaijan on Employment: 29.06.2018, No.
1196-VQ (in Azerbaijani / Mosgullug haqqinda Azerbaycan
Respublikasinin 2018-ci il 29 iyun tarixli 1196-VQ ndémrali Qanunu /
https://e-qanun.az/framework/39846 (last access: 09.06.2026).

"List of positions (professions) arising when labor relations in state
bodies are concluded in written form with an employment contract on
paper": Decree of the President of the Republic of Azerbaijan,
08.07.2014, Ne206. (in Azerbaijani / “Ddvlet orqanlarinda omok
miinasibotlori omok miiqavilesi kagiz iizerinde yazili formada
baglandiqda yaranan vozifalorin (pesolorin) Siyahisi”nin tasdiq

194


https://e-qanun.az/framework/46943
https://e-qanun.az/framework/46943
https://e-qanun.az/framework/5518
https://e-qanun.az/framework/4481
https://e-qanun.az/framework/39846

Oruc Mammadov. Dovlat qullugu sisteminde amok miiqavilasinin totbiqinin konstitusion
osaslar1 / Azarbaycan Hiiquq Jurnali. 2026 (Nel), s. 174-199
DOI: 10.61638/MOQF3860

33.

34.

35.

36.

37.

38.

edilmasi haqqinda Azarbaycan Respublikasi Prezidentinin 2014-cii il 8
iyul  tarixli 206 noémroli Formani) / URL: https:/e-
qanun.az/framework/28681 (last access: 09.06.2026).

Ministry for Government Transformation and the Civil Service.
Transforming the French civil service to meet the challenges of the 21st
century. Available: 2022. 24 pages. / URL: https://www.eupan.eu/wp-
content/uploads/2022/04/Presentation_french-civil-service.pdf
(09.06.2026).

Modern problems of state and municipal administration. Textbook. / Z.Z.
Habibova et al. — Baku: Science and Education, — 2022. — 528 pages. (in
Azerbaijani / Dovlat va baladiyys idaragiliyinin miiasir problemlari. Dars
vasaiti. / Z.Z.Hobibova va b. — Baki: Elm va tohsil, — 2022. — 528 sah.).
Najafguliyev, R.I. Administrative law. Textbook. “Baku” printing
house, — Baku, 2024. — 662 pages. (in Azerbaijani / Nocofquliyev, R.I.
Inzibati hiiquq. Darslik. / R.I.Nacofquliyev. — Baki: “Bak1” matboosi, —
2024. — 662 sah.).

Nushtaykina, K.V., Tokareva, E.A. Features of the conceptual
apparatus: “termination” and “cancellation” of an employment contract
(employment agreement) with state and municipal employees // -
Ekaterinburg: Bulletin of the Ural Law Institute of the Ministry of
Internal Affairs of Russia, - 2020. No. 1. - p. 40-45. (in Russian /
Hymraiikuna, K.B., Tokapea, E.A. Oco0eHHOCTH TOHATHUWHOTO
ammapara: «IpeKpamieHue» U «pacTOpKEHHE» CIyKeOHOro KOHTpaKTa
(TpyZOBOTO JOTOBOpa) C TOCYAApCTBEHHBIMH W MYHUIUIAIBLHBIMU
cinyxkamumu  //  —  ExatepunOypr:  BecTHuk — Ypanbckoro
IOpuanueckoro Mucturyra MBJI Poccun, — 2020. Ne 1. — ¢.40-45.).
Nystrom, B. “Society-dangerous conflicts in Swedish labor law”, in
Mannelgvist R., Ulander-Wénman C., Ingmanson S. (eds), Festskrift
till Orjan Edstrém, Umeé: Juridika insitutionen vid Umea universitet,
— 2019. p. 373-386. (in Swedish / Nystrom, B. “Sambhéllsfarliga
konflikter i svensk arbetsrétt”, in Mannelqvist R., Ulander-Wénman C.,
Ingmanson S. (eds), Festskrift till Orjan Edstrém, Umeé: Juridiska
insitutionen vid Umea universitet, — 2019. — p. 373-386.).

On determining the minimum amounts of monthly official salaries for
administrative and auxiliary positions of the civil service, the
percentages of increase by positions, levels and steps for labor
remuneration levels, and the amounts of monthly official salaries:
Decree of the President of the Republic of Azerbaijan, 19.03.2026,
Ne626. (in Azerbaijani / Dovlst qullugunun inzibati vo yardimgi
vozifolori iizra ayliq vozifs maasinin minimum mabloglori, omayin
Odanis saviyyalari lizra vazifolor, saviyya va pillalar iizrs artim faizlori
va ayliq vazifo maaglarinin moblaglorinin miioyyan edilmosi haqqinda
Azaorbaycan Respublikasi Prezidentinin 2026-c1 il 19 mart tarixli 626

195


https://www.eupan.eu/wp-content/uploads/2022/04/Presentation_french-civil-service.pdf
https://www.eupan.eu/wp-content/uploads/2022/04/Presentation_french-civil-service.pdf

Oruc Mammadov. Dovlat qullugu sisteminde amok miiqavilasinin totbiqinin konstitusion
osaslar1 / Azarbaycan Hiiquq Jurnali. 2026 (Nel), s. 174-199
DOI: 10.61638/MOQF3860

39.

40.

41.

42.

43.

44,

45.

46.

nomrali Formani) / URL: https://e-qanun.az/framework/61566 (last
access: 09.06.2026).

On the continuation of measures to improve the social well-being of the
population: Order of the President of the Republic of Azerbaijan,
23.12.2024, Ne419. (in Azerbaijani / Ohalinin sosial rifahinin
yaxsilasdirilmasi sahosindo todbirlorin davam etdirilmosi haqqinda
Azorbaycan Respublikasi Prezidentinin 2024-cii il 23 dekabr tarixli
419 némrali Soroncami) / URL: https://e-qanun.az/framework/58558
(last access: 09.06.2026).

Petrov, A. Ya. Employment contract: textbook / A. Ya. Petrov. - 5th
ed., revised and enlarged. - Moscow: Yurait, - 2026. - 383 pages. (in
Russian / ITerpos, A.f. TpyznoBoii norosop: yueouuk / A.S.Iletpos. -
5-e u3n., nepepad. u pon. — Mocksa: FOpaiit, — 2026. — 383 crpanurt.).
Rzayev, A.H. Legal foundations of civil service / A.H. Rzayev. — Baku:
Elm, — 2011. — 480 pages. (in Azerbaijani / Rzayev, ©.H. Dovlot
qullugunun hiiquqi asaslar1 / ©.H.Rzayev. — Baki: ElIm, —2011.—480 sah.).
Rzayev, A.H. Public administration: theory and practice. / A.H.
Rzayev. — Baku: Elm, — 2021. — 364 pages. (in Azerbaijani / Rzayev,
O.H. Dovloat idarsetmasi: nazariyys va praktika. / ©.H.Rzayev. — Baku:
Elm, — 2021. — 364 soh.).

Rasulov, M.B. Individual labor agreement (contract) in the current labor
law of Azerbaijan (historical and theoretical aspect) / M.B.Rasulov. -
Bauk: Kanun, - 1998. - 112 pages. (in Russian / Pacynos, M.b.
WupuBuayanbHbI TPyAOBOM AOroBOp (KOHTPAkT) B JAEHCTBYIOLIEM
TPyZIOBOM TipaBe A3zepOaiipkaHa (MCTOPUKO-TEOPETUYECKUIN acIieKT) /
M.B.Pacynos. — bayk: KanyH, — 1998. — 112 ctpanuit.).

Sadykov, Z., Kasumov, A.M. Employment, job placement, individual
labor agreement (contract). Educational practical manual / Z.Sadykov,
A.M. Kasumov. Baku: Baku University, 1999, 98 pages. (in Russian /
CanpikoB, 3., KacymoB, A.M. 3aHATOCTh, TpPYIOYCTPOMCTBO,
WHIWBUIYANbHBIH  TPYJOBOH  J0roBop  (KOHTpakT). YueOHOE
npaktudeckoe mocobue / 3.CampikoB, A.M.KacymoB. — Dbaky:
bakunckoro YHusepcurera, — 1999. — 98 crpanuu.).

"Sample of the employment contract concluded with the person
recruited to the permanent civil service": Decree of the President of the
Republic of Azerbaijan, 16.05.2019, Ne690. (in Azerbaijani / “Daimi
dovlat qulluguna gobul edilon soxslo baglanilan omok miigavilosinin
niimunasi”’nin tasdiq edilmasi haqqinda Azorbaycan Respublikasi
Prezidentinin 2019-cu il 16 may tarixli 690 ndmrali Formani) / URL:
https://e-qanun.az/framework/42293 (last access: 09.06.2026).
Suleymanov, C.A. The concept of popular power in the Constitution of
the Republic of Azerbaijan: Monograph / C.A. Suleymanov. — Baku: —
2021, — 754 pages. (in Azerbaijani / Siileymanov, C.A. Azarbaycan

196



Oruc Mammadov. Dovlat qullugu sisteminde amok miiqavilasinin totbiqinin konstitusion
osaslar1 / Azarbaycan Hiiquq Jurnali. 2026 (Nel), s. 174-199
DOI: 10.61638/MOQF3860

47.

48.

49.

50.

51

Respublikasinin Konstitusiyasinda xalq hakimiyysti konsepsiyasi:
Monogqrafiya / C.A.Siileymanov. — Baki: — 2021, — 754 sah.).
“Strategy for the development of civil service in the Republic of
Azerbaijan for 2019-2025”: Order of the President of the Republic of
Azerbaijan, 23.11.2018, Ne739. / (in Azerbaijani / “Azorbaycan
Respublikasinda dovlst qullugunun inkisafina dair 2019-2025-ci iller
ticiin Strategiya’nin tosdiq edilmasi haqqinda Azarbaycan Respublikasi
Prezidentinin 2018-ci il 23 noyabr tarixli 739 noémrali Serancami) /
URL: https://e-qanun.az/framework/40748 (last access: 09.06.2026).
Skachkova, G.S. Employment contract in Russia: from the Labor Code
of 1918 to the Labor Code of 2001 // - Moscow: Proceedings of the
Institute of State and Law of the Russian Academy of Sciences. —2017.
Vol. 12. No. 2. — p. 145-173. (in Russian / CxaukoBa, I'.C. TpynoBoii
norosop B Poccun: ot Konekca 3akonos o Tpyae 1918 r. no Tpynosoro
Konekca 2001 r. // —Mocksa: Tpyasl UHCTHTYTa rocyiapcTBa 1 paBa
PAH.—-2017. Tom 12. Ne2. — ¢.145-173.).

Shuraleva, S.V. Employment contract in Russia: a tutorial /
S.V.Shuraleva. - Perm: Perm State National Research University, -
2019. - 132 pages. (in Russian / lllypanesa, C.B. TpynoBoii qoroBop B
Poccun: yuebnoe nocobue / C.B.lllypanesa. — [lepms: [ITHUY, —
2019. — 132 cTpanuit.).

Sunarta, S., Tjahjono, H.K., Muafi, M., & Prajogo, W. Organizational
Justice on Employee Procrastination: a Moderated-Mediation Model of
Job Satisfaction and Psychological Contract Breach. International
Journal of Professional Business Review, 2023. 8(5), e01881.
https://doi.org/10.26668/businessreview/2023.v815.1881

The Constitution of the Republic of Azerbaijan: 12.11.1995, Ne 00 (ad:
26.09.2016) / (in Azerbaijjani / Azorbaycan Respublikasinin
Konstitusiyas:: ~ 12.11.1995-ci il, Ne 00). URL: https://e-
qanun.az/framework/897 (last access: 09.06.2026).

197


https://doi.org/10.26668/businessreview/2023.v8i5.1881
https://e-qanun.az/framework/897
https://e-qanun.az/framework/897

Oruc Mammadov. Dovlat qullugu sisteminde amok miiqavilasinin totbiqinin konstitusion
osaslar1 / Azarbaycan Hiiquq Jurnali. 2026 (Nel), s. 174-199
DOI: 10.61638/MOQF3860

THE CONSTITUTIONAL BASES OF APPLICATION EMPLOYMENT
CONTRACT IN THE CIVIL SERVICE SYSTEM

ORUJ MAMMADOV?*

Abstract

The article is devoted to the constitutional foundations of applying the
employment contract in the civil service system. The employment contract
characterizes the labor-legal nature of the civil service. One party to the
employment contract is the head of a state body, and the other is the civil servant.
By entering into an employment contract, civil servants exercise their
constitutional right to work and carry out their civil service duties. The
application of the employment contract in the civil service system is mandatory.
Every provision of the Constitution of the Republic of Azerbaijan that regulates
citizens' right to an employment contract is indisputably applicable to civil
servants. Article 35 of the Constitution (“Right to work”) has an imperative effect
on the application of the employment contract in the civil service system and
determines its basic principles. Article 37 of the Constitution (“Right to rest”)
guarantees the implementation of the rights of civil servants to a workday, a day
off, a holiday, and paid leave through an employment contract. Article 55 of the
Constitution (“Right to participate in the administration of state affairs”)
includes the citizens' right to public service. The right to public service, however,
is exercised on the basis of an employment contract. The constitutional right of
civil servants to an employment contract is a fundamental, protective, and
decisive guarantee for the exercise of other rights.

Keywords: constitutional right, labour law, state service, state servant,
labor contract.
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KOHCTUTYHHUOHHBIE OCHOBBI TIPUMEHEHUA TPY1OBOI'O
JIOTOBOPA B CUCTEME 'OCYJIAPCTBEHHOM CJYKEbI

OPY K MAMEJTOB**

Pe3rome

Cmamws nocesawena KOHCMumyyuoHHbIM OCHOBAM NPUMEHEHUS MPYO08020
doeogopa 6 cucmeme  20CYOApPCMBEHHOU  Cayxcovl.  Tpyodosoii  docosop
xapaxmepu3zyem mpy0o-npagogyio npupooy 20cy0apcmeenHou ciyicovl. OOHou uz
CMOPOH  MPY006020 002080pA  AGIAEMCA  PYKOBOOUMENL  20CY0apPCMBEHHO20
opeama, Opy2ou s615emcs 20CYO0apCmMEEeHHbLIL CyHcauuil. 3axmodas mpyoosou
002080p, 20Cy0apcmeeHHble Cryxcawue peanu3yiom ceoe KOHCMUMYYUOHHOE
npaso Ha mpyo u oCywecmensaiom 0esimeibHOCMb 8 cucmeme 20Cy0apCmeeHHOU
cnyorcovl.  Ilpumenenue mpyoooco 002060pa 6 cucmeme 20Cy0apcmeeHHOU
cyorcovl Hocum obsa3amenvHwili xapakmep. Bce nonoowcenus Koncmumyyuu
A3zepbatioxcanckoii Pecnybnuku, pecynupyrowiue npago 2paxcoan Ha mpyoogou
002080p, 8 NOIHOU Mepe PACHPOCMPAHAIOMC U HA 20CYOAPCMBEHHBIX CIYHCAUJUX.
Cmamosa 35 Koncmumyyuu («llpaso ma mpyo») oxazvieaem umnepamusHoe
go30eticmsue Ha npumMeHeHue mpyo08o2o 0020680pa 8 cucmeme 20cy0apcmeeHHOU
cyacobl U onpedensem e20 OCHO8Hble NPUHYUNbLL. B coomeéemcmauu co cmamuel
37 Koucmumyyuu («Ilpaso na omowix») nocpedcmeom mpyoo8oco 002080pd
obecneuusaemcs peanu3ayusi npae 20CYOAPCMEEHHbIX CIYHCAWUX HA paboyee
8pemsl, 6bIXOOHblEe U NPA3OHUYHLIE OHU, A MAKMCe HA ONIAYUBAEMbI OMNYCK.
Cmamvs 55 Koncmumyyuu («llpago na yuacmue 6 ynpasienuu 2ocyoapcmeom)
3aKkpeniigem npaso 2paxcoan Ha 2ocyoapcmeeHnyio cayocoy. Ilpaso Ha
20CY0apCmeeHHyl0  CIysHcOy peanusyemcsi Ha OCHO8e Mmpyo0o8o20 002080pa.
Koncmumyyuonnoe npaso 20cy0apcmeeHHbix — CLyxcawjux Ha 3aKiodeHue
mpy0oeozo  002080pa  obnadaem  OCHOBONONALAIOWUM, — 2APAHMUPYIOWUM,
3aUUMHBIM U ONPedeNaIOWUM CMAmMYCoOM, 00ecnedusds peanu3ayuro Opyeux
KOHCMUMYYUOHHBIX NPAB.

KiawueBble ciaoBa: KoHcmumyyuoHHoe npaeo, mpyoogoe Hnpaso,
20CY0apCmMBenHas CyxHcoa, 20Cy0apCmeeHHbIU CLyHCauuil, mpyoogou 002080p.
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VERGI HUQUOQU

AILO INSTITUTUN DOSTOKLOMOSINDO VERGI SIYASOTI:
AZORBAYCAN VO XARICi OLKOLORIN TOCRUBOSI

GUNAY ABBASOVA*

Xiilasa

Bu maqalads miiallif Azarbaycanda ails institutunun méhkamlaondirilmasinda
olkanin sosial strateji inkisaf planini, vergi siyasatini, vergi qanunvericiliyina
edilon son dayisikliklorin miisbat vo ya monfi tasirlorini arasdurir, miiayyan
prognozlar verir. Homginin, olkada igtisadi risklora tab gatirmamasi sababindan
nikah saymmin azalmasi, bu proseslorda vergi siyasati vo qanunvericiliyin
tasirlori tohlil edilir. Miisdllif aztominath ailolora gostorilon doviat dastayina
baxmayaraq, kegon ilo nisbatdo bosanma saymin artirtlmasint va  ahali
artiminin asagi diismasini statistik malumatlara asason miiayyan edir. Tohlillora
asasan gostorilir ki, biitiin ailalarin (usaq sayidan farqli olmayaraq) dovlatin
dastayina ehtiyact vardir. Islayan valideynlora dair vergi giizastlorinin tatbig
edilmasi, vergi siyasatinin dayisdirilmasila ifads olunan doviat dastayinin daha
soamoarali olmasi haqda ganaata galinir.

Mbaqalada hamginin Almaniyanin, postsovet olkalorindan Rusiya, Estonia,
Qazaxistanin tacriibasi nazardon kegirilorak, Azarbaycan vergi ganunvericiliyi
ila miigayisali tohlillor aparilir. Naticada, bir ¢ox 6lkalords ailo statusundan,
usaqlarin sayindan asili olaraq vergi giizastlorinin tatbiq edilmasi, vergidon
azad olunma sartlori miiayyan edilib va onlarin yerli soraitda tatbiq edilmasinin
zaruriliyi va miimkiin olmast analiz edilib.

Sonda miiallif ails institutunun dastaklonmasinda 6lkanin sosial strateji inkisaf
planina, vergi qanunvericiliyina miivafiq dayisikliklorin edilmasini toklif edir.

Acar sozlor: ailo, aztominath ails, galir vergisi, vergi siyasati, vergi
doracasi, vergi sistemi, vergi giizasti,sahid, sahid ailasi, subay, ¢coxusaqli aila,
yvasayis minimumu, alilliyi olan saxs, himaya, tam doviat taminati.

1. Giris
Olkodo ailonin saglam ohval-ruhiyyads, maddi rifah va firavanlq igindo
yasamast ilo ugurlu, yetkin vo mosuliyystli, comiyyoto xeyir gotirmok
igtidarinda olan vatondas formalasir. Alman filosofu H.V.F.Hegel, manoviyyatin
haqiqi monasin1  anlamaga calisdigda, dovlstin miixtolif név maraqglarini

5

“Hiiquq vo Insan Haglar1 Institutu” PHS-nin Hiiquqi tadqiqgat sdbasinin hiiquq todqiqatgisy/
Azarbaycan Respublikas1 Vakillar Kollegiyasinin iizvii, email- gabasova@]lhri.az
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aragdirarkon belo noticoys golmisdir ki, ailonin rifahi dovletin miixtolif
maraqlart sirasinda birinci yerds olmalidir. O qeyd edir ki, “ ailo- dovlot
qiivvasinin comlosdiyi yerdir, miiharibs is9 ailo tizvlorini 6ldiirdiiyii ii¢iin, ailoni
inkar edon mothumdur” [7].

Qloballasma dovriindo monaviyyatin, milli monsubiyyatin todricon
itirilmasi, hor 6lkays, bdlgays moxsus ailo dayarlorinin qorunub saxlanilmasi
problemi ilo demak olar ki, biitiin dovlatlar kimi, Azarbaycan da tizlosir.

“Deformasiya noticosindo tokco soxsi vo yaxud qrupdaxili miinasibaotlor
deyil, homg¢inin ailonin institusional osaslar1 dagidilir. Deformasiyanin
gostaricilori: har ailoya diison dogulmus usaq sayinin azalmasi, sosial tohliikado
olan ailalorin artmasini gostormak olar. Ails institutunun deformasiyasinin asas
amili iso ayrilmis ciitliiklords boyliyon usaqlarin sayinin artmasidir.” [8, s. 5] Bu
sababdon, bir ne¢o 6lko (masalon Rusiya) monavi doyorlorin, ails institutunun
gorunmasi ideyasini hatta milli tohliikasizlik strategiyasina daxil etmisdir[10].

Lakin toasstiflor olsun ki, Azarbaycanin milli inkisaf planina, sosial-igtisadi
strategiyaya “ailonin qorunmasi” mosalosi holo daxil edilmomisdir. Halbuki,
asagida gostorilon problemlor va statistik molumatlardan belo natica ¢ixarmagq olar
ki, artiq Azoarbaycanda da sosial-iqtisadi strategiyaya vo milli inkisaf planina ails
institutunun qorunmasi kimi moqsadlarin daxil edilmesinin zamani ¢atmisdir.

Azorbaycan Respublikast Dovlot Statistika Komitosinin molumatlarina
gora, 2024-cii ildo 2023-cii illo miiqayisado ohalinin hor 1000 naforino diison
nikahlarin sayr 5,3-don 4,9-a qodor azalmig, bosanmalarin sayr iso 2,1
soviyyosindo qalmisdir [5]. 2024-cii ildo Azorbaycanda 102 310 dogum geydo
alinmigdir ki, bu da son bes ilin on asag1 gostoricisidir. Bu gostorici 2019-cu illo
miiqayisado 38 869 nofor azdir [5]. Azerbaycanda ilden ilo usaq dogumunun
azalmasi 6lkads toqaiidgiilorin ¢oxalmasi, vergi ddayicilorinin azalmasina gatirib
cixaracaqdir. Bu problemin prognozlasdirilmasi naticasinds bir ¢ox 6lkalar 6z ailo
siyasatini doyismali olmuglar. Masolon, Cin golocakds vergi ddayicilari saymin
azalmasina gore hor ailodo dogulan usaqlarin birdon ¢ox olmamasina dair
gqadagani 2021-ci ildon etibaron aradan gotiirmok mocburiyyatinde qalmigdir.
Clinki toqaiidgiilorin amok gabiliyyatli vergi 6dayan ohalidon qat-qat iistlin sayda
olmast ilo slagoadar 6lkads iqtisadi tonazziil prognozlagdirilirdi.

Beloliklo, statistik molumatlardan goriindiiyti kimi, Azorbaycanda ails
institutunun  zoiflomasi, onun oshamiyyastinin va zoruriliyinin, habels ohali
arttminin azalmasi prosesi gedir. Mogalada, bu proseslarin sobabloari vergi siyasati
ndqteyi nozarindan aragdirilacaq, xarici dlkslorls miiqayisali tahlil aparilacaq vo
vergi qanunvericiliyinin doyisdirilmasi tiglin miivafiq tokliflor irali siiriilocakdir.
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1. Azarbaycanda ails institutunun hiiquqi asaslar
va dovlatin faaliyyat istiqamatlori

Azorbaycan Respublikast Konstitusiyasinin 17-ci maddasino osason,
“comiyyatin asas 0zoyi kimi ailo dovlotin xiisusi himayasindadir”. Bu norma
ailonin yalniz xiisusi hiiquq miinasibatlarinin obyekti olmadigini, ham do dovlet
siyasatinin miihiim istigamatlorinden biri kimi qobul edildiyini gostorir. Eyni
zamanda Konstitusiyanin 34.3-cii maddosindo tosbit olunmusdur ki, “analiq,
ataliq, usaqliq gqanunla miihafizo edilir. Dovlot ¢oxusaqli ailolors yardim
gostorir”. Homin miiddealar ailo miinasibatlorinin, valideynlik institutunun va
usaglarin hiiquglarinin qorunmasinin dovlstin pozitiv 6hdsliklori sirasina daxil
oldugunu tasdiq edir.

Konstitusion prinsiplar ailo qanunvericiliyinds daha da inkisaf etdirilmisdir.
Azorbaycan Respublikasi Ailo Macallasinin 1.3-cli maddoesindo gostarilir ki, ailo
qanunvericiliyi ailonin méhkomlondirilmasi zoruriyyatindon, ailo miinasibatlorinin
qarsiligli mohabbaot vo hormat hisslori asasinda qurulmasindan, ailonin isino hor
kasin garigmasinin yolverilmazliyindon, ailo lizvlerinin ailo qarsisinda qarsiliglt
yardim vo masuliyyastinden, onlarin hiiquglarmin maneasiz hayata kecirilmasinin
tomin olunmasindan va bu hiiquglarin mohkamados miidafissi imkanlarindan irali
golir [19]. Bu norma ailo hiiququnun osas mogsadinin  yalniz mdveud
miinasibatlorin tonzimlonmasi deyil, ham ds ails institutunun davamliliginin vo
sabitliyinin tomin edilmasi oldugunu gostorir.

Miiasir dovrds ailo siyasotinin formalasdirilmasi vo hoyata kecirilmosi
dovlatin sosial siyasotinin miithiim istigamotlorindon birino ¢evrilmigdir. Bu
baximdan Azorbaycan Respublikasmin 2022-2026-c1 illordo Sosial-Igtisadi
Inkisaf Strategiyasi ailo siyasotinin prioritet istiqamatlorini miioyyon edon osas
sonadlordon biri hesab olunur. Strategiyada ailo vo wusaqlarin rifahinin
yiiksoldilmasi mogsadilo aztominatli ailalorin sosial tominatinin giiclondirilmasi,
yoxsulluga hassas tobogolorin sosial miidafissinin genislondirilmosi, ailodaxili
miibahisalorin halli mexanizmlorinin tokmillagdirilmasi, usaqlarin menafeyinin
gorunmast, reproduktiv saglamligin tomin olunmasi, usaqlarin psixi saglamliginin
mohkamlondirilmasi, saglam hoyat torzinin vo saglam qidalanmanin tosviqi kimi
miihlim istigamatlor nozords tutulmusdur [14].

Bu faaliyyat istiqamatlorinin tohlili gostorir ki, dovlat ails siyasatindo asas
diggat sosial miidafio vo sosial rifah masololorine yonolmisdir. Xiisusilo
aztominatl ailolorin dastoklonmasi, yoxsullugun azaldilmasi vo sosial
xidmatlarin genislondirilmasi dovlat siyasatinin asas prioritetlori sirasinda yer
alir. Siibhasiz ki, bu tadbirlar ailelorin sosial rifahinin yiiksaldilmasi baximindan
mithiim shomiyyat kosb edir. Lakin ails institutunun qorunmasi yalniz iqtisadi
vo sosial dostok todbirlori ilo mohdudlagsmamalidir. Ailo miinasibotlorinin
davamliligina tosir gostoran psixoloji, manavi va sosial amillorin do dovlet
siyasatinds ayrica nozors alinmasi zaruridir.
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Azarbaycan Respublikasinin Aile, Qadin vo Usaq Problemlori iizra Dovlot
Komitosi haqqinda ©sasnamanin 8.7-ci maddasine uygun olaraq, homin Komito
dovlstin ailo siyasotinin hoyata kecirilmosini tomin edon osas icraedici
qurumdur. Bununla bels, mdvcud normativ-hiiquqi senadlorin vo strateji
programlarin mozmununun tohlili géstorir ki, ailo siyasotindo daha ¢ox sosial
cohotdon hossas vo aztominath ailslorin miidafiasing iistiinliik verilir. Halbuki
ailo institutunun mohkomlondirilmosi, bosanmalarin qarsisinin  alinmast,
valideynlor arasinda miinaqigalorin halli, valideynlik masuliyyatinin artirilmasi
vo usaqlarin tam ailodo boyiimasinin tosviqi kimi masololor do ayrica dovlot
siyasati istiqgamati kimi miioyyan edilmalidir.

Bu baximdan “Usagqlara dair Strategiyanin hayata kecirilmasi tizra 2020—
2025-ci illar tigiin Foaliyyat Plan1”’nin mazmunu xiisusi diqqats layiqdir. Homin
sonadds usaqglarin saglamlig, tohsili, sosial miidafiosi va tohliikesizliyi ilo bagh
miixtalif tadbirlor nozards tutulsa da, usaqglarin tam ailo miihitinde bdytimasinin
togviqi, bosanmanin usaqlara tosirinin azaldilmasi vo ya bosanmis ailolordo
yasayan usaqlarin psixoloji vo sosial reabilitasiyasi ilo bagl sistemli tadbirlara
yer verilmomigdir [3]. Bu iso ailo miinasibatlorindo bas veron doyisikliklorin
usaqlarin hiiquqlarina vo inkisafina tosiri baximindan miisyyon bosluglarin
mdvecud oldugunu gostarir.

Son illordo Azorbaycanda bosanmalarin sayinda miisahido olunan artim
ailo siyasatinin yeni ¢agirislarla iizlosdiyini nlimayis etdirir. Bosanma tokca or-
arvad arasindaki hiiquqi miinasibotlorin xitami deyil, hom do usaqlarin
sosiallagmasi, psixoloji inkigafi vo hiiquqlarinin hayata kegirilmasi baximimdan
ciddi naticalor doguran hadisadir. Elmi aragdirmalar gostorir ki, valideynlorin
ayrilmas1 usaqlarda emosional gorginliyin artmasina, davranis problemlorina,
tohsil gostaricilorinin zaiflomasina va sosial adaptasiya catinliklorine sabab ola
bilor. Xiisusilo valideynlor arasinda uzunmiiddoatli miinaqisolorin davam etdiyi
hallarda usagin menafeyi daha ¢ox zarar goriir.

Bu sababdan dovlat ails siyasatinin golocak inkisaf istiqamatlorinds yalniz
sosial miidafio todbirlorino deyil, hom do ailo miinasibatlorinin sabitliyinin
gorunmasina yonalmis preventiv mexanizmlors tistiinliik verilmosi magsadauygun
olardi. Belo mexanizmlors nikahdan avval vo nikah dovriinde ailo moslshat
xidmatlorinin togkili, ailo mediasiyast institutunun genis totbiqi, valideynlik
bacariglarinin inkisaf etdirilmosi proqramlari, bosanma prosesindo usagin
monafeyinin prioritet nozors alinmasini tomin edon hiiquqi vo psixoloji dostok
sistemlori daxil edils bilor.

1II. Aila institutunun zaiflomasina sarait yaradan
iqtisadi amillar va faktiki vaziyyat
Azorbaycanda bosanma sayinin artmasinin ¢oxsayli sobablori sirasinda
ailonin maddi ehtiyaclarmin layiqli soviyyade Odonilmomaosi gostorilir.
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Iqtisadgilarin  arasdirmasma  goro, “.issizlik Azorbaycanda bosanma
saviyyasinin asas miioyyonedici amillorindon biridir, ¢iinki o, nikah vo bosanma
gostoricilorino ohomiyyatli tasir gostorir. Qeyd etmok lazimdir ki, issizlik hom
har 1000 nofara diison nikahlarin vo bosanmalarin artim gostariciloring statistik
baximdan cshomiyyatli tosir gostorir (p <0,01). Hor iki halda tosir monfidir, lakin
miitlog qiymot baximindan issizliyin tosiri hor 1000 naforo diison nikahlarin
sayindaki artima daha giicliidiir. Basqa sozlo, issizlik soviyyasinin yiiksolmasi
bosanmalarin sayma nisboton nikahlarin sayini daha ¢ox azaldir. Naticods,
igsizlik soviyyasinin 1 faiz bondi artmasi bosanma soviyyasinin 18,9% artmasina
sabab olur (burada sohbot 18,9 faiz bondindon deyil, 18,9 faiz nisbi artimdan
gedir). Issizliyin bu qodor ohomiyyatli tosiri Azorbaycanda rosmi issizlik
gostoricisinin daha az doyiskon olmasi ils izah edilo bilor..”[1].

Bundan basqa, todqiqat¢ilar vergi 6hdsliyinin agirligini iqgtisadi sahoado
cinayatkarligin artiritlmasinda saboblardon biri kimi do miioyyan edirlor [4].

Homginin, aragdirmalar gostorir ki, “...yetkinlik yasma g¢atmayanlarin
saxsiyyatinda mévcud olan xiisusiyyatlorin bdyiik qismi ailods formalasir. Mohz
ailo onlarin davranmigindaki kriminogen hallarin yaranmasinda ve qarsisinin
alinmasinda osas wvasito kimi ¢ixig edir. Usaqglarin  goxsiyyot kimi
formalagsmasinda valideynlorin niimunalori bdyiik tosir vasitosidir...Iqtisadi
mohrumiyyot usagin cinayot davranigina gotirib ¢ixara bilon sosial risklordon
biridir..” [9]. AR Dovlot Statistika Komitasinin verdiyi molumata goro 2023-
cii ildo mohkum olmus 14-17 yasda olan ugaqlarin imumi say1 310 olub, onlarin
126-s1 ogurluq cinayeotina goro hor iki valideyni olan ailodo torbiys olunan
mohkum usagqlar olublar [6].

Statistik molumatlardan belo notico c¢ixarilir ki, Azorbaycanda ailo
institutunun ~ mohkomlondirilmasi  sahasinde  miivafiq  ganunvericiliyin
tokmillogdirilmasina va dovlst dastayina boylik ehtiyac yaranib.

Onu da geyd etmaliyik ki, 1992-1995-ci illor arzinds hiiquqi qiivvade
olmus “Usaqli ailolorin sosial miidafissi haqqinda AR Prezidentinin 387
nomrali, 12.12.1992-ci il tarixli Formanina [17] asason, dovlot dostoyini biitlin
usaql1 ailolor alird1 vo miihariba goraitine baxmayaraq ohalinin artimi stabil idi.
Ailslorin maddi rifahinin qaldirilmasi {igiin zaman-zaman dovlatlor miixtalif
vergi, sosial, biznes giizostlori totbiq edib, ¢coxusaqli ailolorin dovloto verdiyi
tohfoni dayarlondirib, miixtalif ugurlu va ya ugursuz hiiquqi alatlorle bu ictimai
miinasibatlori tonzimlomoya ¢alisib.

Azorbaycanin SSRI torkibinda oldugu dovrds votondaslar1 nikaha vo
coxusaqli ailo qurmaga tosviq etmok moqsadilo miixtalif vergi giizostlori totbiq
edilmisdir. Lakin bununla yanasi, usagi olmayan votondaslarin iizerine agir
vergi ylikli qoyulmusdur. Belo ki, SSSR Ali Soveti Prezidiumunun “SSSR-do
subay, tonha vo usaqsiz vatondaslarin vergisi haqqinda” 21.11.1941-ci il tarixli
Formanina osason, golir vergisi asagidaki qaydada tutulurdu: usagi olmayan
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votondaslar- 6% ; bir usagi olan vatondaslar -1%, iki usagi olan votondaslar iso
0,5% golir vergisi 6doyirdi; kolxozda caligsan, usagi olmayan votondagdan-150
rubl, 1 usag1 olandan -50 rubl, iki usagi olan votondagdan -25 rubl ilds bir dafo
vergi tutulurdu; digor usagi olmayan votondaslar-ildo bir dofo 90 rubl; bir usagi
olan-ilda bir dofo 30 rubl; iki usagi olan iss ilds bir dofs 15 rubl vergi 6domali
olurdu [18]. Lakin 1957-ci ildon sonra subay vatondaslardan va usagi olmayan
fohlo, dovlot qulluggusu vo sair votondaslardan verginin tutulmasi logv
olunmusdur [18].

Belolikla, tarixi tocriiba gostarir ki, vergi vo sosial siyasat ailolorin maddi
rifahina vo demoqrafik davranigina tosir edon miihiim vasitolordir. Lakin
maocburedici vergi todbirlorindon daha ¢ox, coxusaqli vo aztominath ailolors
vergi giizostlori vo sosial dostayin artirilmasi aile rifahiin va sosial sabitliyin
tomin olunmasinda daha somarali yanasmadir.

1V. Xarici olkalarda aila institutunun dastoklonmasina
yonalon vergi siyasati

Bu sahads ugurlu vergi siyasatini aparan 6lkolar sirasinda Almaniyani qeyd
etmok olar. Belo ki, Almaniyada vergi ddoyicisinin omok haqqisindan goalir
vergilori hesablanarkon onlar alt1 sinif iizra (tipoloji qruplara) qruplasdirilir: 1)
usaqsiz tok iscilor; 2) himayosindo usaqlari olan subay, bosanmis vo ya dul
votondaglar; 3) or-arvad, yalniz bir ails tizvii igloyirso; 4) or-arvad, ogor hor iki ailo
izvil isloyirso, lakin vergi ayridirsa; 5) har iki hoyat yoldasi islayir, lakin onlardan
biri {iglincii doracali kateqoriyaya aid edils bilar; 6) bir nego yerds calisan soxslor.

Almaniyada galir vergisi progressiv oldugu ii¢iin, subaylar vo evli insanlar
ticiin doracalar forglidir (bu, 6lkads ¢otin demogqrafik voziyyatle slagadardir vo
ohalinin artimini stimullagsdirmaq moqsadi dasiyir) [13]. Hor iki kateqoriyali
votondaslar ticlin on asag1 vergi doracasi 14%, on yliksok vergi doracosi iso 53%
toskil edir.

Bundan basqa, Almaniyada ayri-ayriliqda kapitaldan, sshmlor {izro
faizlordon, gismon miixtolif sirkotlords istirakdan vo s. golirdon vergi tutulur.
Vergi doracasi alinan galirin 25%-ni togkil edir. Bu vergini 6domak iiciin xiisusi
vergi cadvellori hazirlanir ki, burada 6dayicinin vergi sinfi, onun vaziyyati,
usaqlarinin say1, onlarin kimin himayasinds olmast, ails tasorriifatinin necs idars
olunmasi, vergi giizostlorinin olmasi barodo molumatlar oks olunur. Belsliklo,
Almaniyada ails institutunun méhkomlandirilmasi, usaqlarin boytidiiyii ailonin
rifahinin tomin edilmasi ti¢lin miivafiq vergi siyasati iglonilmigdir.

“Fransada halo 1921-ci ildon “Boyiik ailo” adli dovlot programi foaliyyot
gostorir. Coxusaqli ailslora vergi imtiyazlar1 da toqdim olunur. Hor dogulan
usaq vergilorin azalmasi demokdir. Beloliklo, ogor ailodo 4 usaq varsa, homin
ailo praktik olaraq vergi 6domir. Avropada on ¢ox dogum Fransanin payina
disir” [2].
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Post sovet Olkolor sirasinda ailslorin qorunmasi, maddi sarsintilar
naticasindo zoiflomosinin garsisint almagq tigiin Rusiya, Estonia vo Qazaxistan
kimi dovlatlorin do golacok planlarini niimune kimi gdstormok olar. Rusiya
Federasiyasinda ailolorin, xiisusilo iki vo daha ¢ox usagi olan ailolorin sosial-
iqtisadi voziyyatinin dostoklonmasi moagsadilo vergi giizostlori genislondirilmisdir.
“..Rusiya Federasiyas1 Vergi Macollosinin 218-ci maddosino osason, 2025-ci
ildon ikinci usaga gors standart giizosti ayliq 2 800 rubl, ii¢lincili vo hor sonraki
usaga gors iso 6 000 rubl miioyyon edilmisdir. Giizostdon istifads ii¢lin golir
haddi do 450 min rubla yiiksoldilmisdir. Bundan slava, 2026-c1 ildon iki vo daha
cox usagi olan aztominath ailolor {i¢ilin illik “ailo 6donisi” mexanizmi totbiq
edilmigdir. Miioyyon sortloro cavab veron ailolor faktiki olaraq ododiklori
verginin bir hissasini geri ala bilir; onlarin effektiv golir vergisi yiikii 13%-don
6%-9 qodor azalmisdir. Homginin, Rusiya Federasiyast Vergi Macallosinin 217-
ci maddasing asasan, 2026-c1 ildon usagin dogulmasi, vladliga gotiiriilmasi vo
ya onun iizorinde goyyumlugun miioyyon edilmosi ilo olagoadar isogotiiron
torofindon valideyno 6donilon birdofolik 6donislorin hor usaq iizro 1 milyon
rubla gador hissosi vergidon azad edilir. [23]. Rusiyada 2025-ci ildon bori golir
vergisi illik golirdon asilt olaraq 13%,15%,18%,20%,22% miioyyon edilir. Bu
vaxta qodoar iso iki hadds galir vergisi miioyyon edilmisdir- illik 5 mln. rubla
gadar olan galirden 13%, homin raqgomdaen yuxari olduqda isa -15% proqressiv
golir vergisi tutulur.

Qazaxistanda 18 yasina catmayan va yaxud 23 yasi tamam olmamig ayani
tohsil alan dord usagi olan ailo ¢oxusaqli hesab edilir [15] . 2025-ci ilin 1 yanvar
tarixindon hiiquqi qiivvoyo minon doyisikliyo gora, ¢ox usaqli ailonin hor
valideyni golir vergisindon 12 AHG (ayliq hesablama gostoricisi — sosial
miiavinat vo digor 6donislorin omsali ilo hesablanir) hocmindo azad olunacaqdir.

Estoniya tocriibasindo iso, c¢oxusaqli ailolorin maddi rifahinin
yiiksaldilmasi maoqgsadilo vergi va sosial siyasot bir-birini tamamlayan
mexanizmlar kimi totbiq edilo bilir. Ug vo daha ¢ox usagi olan ailolora xiisusi
miiavinatlorin verilmaosi, ligiincii vo sonraki usaqglar ii¢lin daha yiiksok usaq
Odonislorinin miioyyonlosdirilmosi vo bozi hallarda islomoyon valideynlorin
sosial vergisinin dovlot torofindon 6donilmosi ailonin iizorino diison iqtisadi
yiikiin azaldilmasina xidmot edir. Hazirki qaydalara asason: 3—6 usagi olan ailo
— ayda 450 avro; 7 vo daha ¢ox usagi olan ailo — ayda 650 avro alir [24].
Bundan slava, birinci va ikinci usaga gore ayliq 80 avro, iiciincii vo sonraki
usaqlara goro iso 100 avro usaq miiavinati verilir. Beloliklo, Estoniyada usaqli
ailolorin yoxsullugunun azalmasina da miisbot tosir gdstormisdir.

Miiqayisa iicilin qeyd etmoaliyik ki, Azorbaycanda ¢oxusaqli ailo alt1 vo daha
cox usagi olan hesab edilir, homin ailos {i¢iin heg bir vergi giizosti totbiq edilmir,
yalniz hor usagin 18 yas1 tamam olanadok 140 manat hocminds sosial miiavinat
sokilindo dovlot dostayi [16] mdvcuddur. Halbuki, usaq tigiin 2025-ci ilo miioyyon
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olunmus yasayis minimumu 246 manatdir [21]. Olkads miioyyan olunmus usaq
ticiin yasayls minimumu ilo ¢oxusaql ailode bdyiiysan usaga toyin olunan sosial
miiavinat arasinda boytiik forq he¢ bir dalillo osaslandirilmamisdir.

V. Azarbaycanda ails institutunun
dastaklonmasinda vergi siyasati

Azorbaycanda vergi orqanlarinda ugota almmayan fiziki soxslorin
gostordiyi xidmatlora (islora) miinasibatdo golir vergisi vergi tutulan ayliq
galirin mablagi 2500 manatadak olduqda 14 faiz, 2500 manatdan ¢ox olduqda
350 manat + 2500 manatdan ¢ox olan mablogin 25 faizi miqdarinda olmaqla
6domo manbayinden tutulur [22, mad. 101]. Azarbaycan vergi qanunvericiliyino
géro miioyyon kateqoriya soxslor ailo statusu, olilliyi, himayosindo olan
usaqlarin say1r vo sair osaslarla olagodar olaraq forqli mabloglordo golir
vergisindon azad olunurlar.

Belo ki, sohid statusu almis soxslorin valideynlorinin, dul arvadlarinin
(arlorinin) vo dvladlarinin hor hans1 muzdlu isdon vergi tutulmali olan ayliq
galiri 800 manat mablagindo golir vergisindon azaddir [22, mad. 102.1-1].
Sohid — Azarbaycan Respublikasinin azadligi, suverenliyi vo orazi biitdvliyii
ugrunda holak olmus, horbi omoliyyatla olagadar itkin diison veo
qanunvericiliklo miioyyon edilmis qaydada 6lmiis hesab edilon soxsdir.

Homginin, holak olmus, yaxud sonralar vofat etmis doytisciilorin (sohid
statusu almig soxslor istisna olmaqla) dul arvadlarinin (orlorinin) vo
ovladlarinin har hanst muzdlu isdon vergi tutulmali olan ayliq galiri 400 manat
moblogindo [22, mad. 102.2.5];

Daimi qulluq tolob edon 18 yasiadok olilliyi miioyyon edilmis vo ya
orqanizminin funksiyalarinin 81-100 faiz pozulmasina gors olilliyi miioyyon
edilmis soxso baxan vo onunla birlikdo yasayan valideynlordon (o climlodon
ovladliga gotiiron soxslordon) birinin (6zlorinin istoyi ilo), arvadin (orin),
himayaginin va ya qayyumun har hansi muzdlu isden vergi tutulmali olan ayliq
galiri 200 manat mabloginds golir vergisi azaldilir.

O ciimlodon, gohumluq doracasindon asili olmayaraq himayosindos azi ii¢
nafor, o climlodon giindiiz tohsil alan 23 yasinadok sagirdlor vo tolabolor olan
or va ya arvaddan birinin vergi tutulmali olan ayliq goliri 50 manat mablogindo
azaldilir. Bu qayda tolabolorin vo oxuyanlarin 23 yas1 tamam oldugu,
oxumayanlarin 18 yas1 tamam oldugu ilin sonuna kimi, himayasinds olan va
yaxud usag1 oldiiyii toqdirds, hamin ilin sonuna kimi qiivveds qalir [12].

Azorbaycan qanunvericiliyino gors, asagidakilar himayads olanlara aid
edilmirlor: togaiid, pensiya va igsizlikdon sigorta 6donisi alan soxslor (usaqlardan
basqa); ganuna osason tam dovlot tominatinda olan soxslor, yoni dovlot
himayosinds olan soxslar (usaq va ya korpaler evinin yetirmalori) [12].
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Beloliklo, Azorbaycanda vergi ganunvericiliyindo {imumiyyotlo gonc
ailolarin, bir vo yaxud iki usag1 olan ailslorin destoklonmasine yonalon vergi
giizostlori yox soviyyasindadir vo ya miioyyaon hallarda o qodor mohduddur ki,
ailo rifahinin qaldirilmasina tosir etmir.

VI Natica

Aparilmig aragdirmalar, statistik molumatlarin tohlili vo xarici dévlatlorin
tocriibasinin miiqayisali 0yronilmosi osasinda Azorbaycanda ailo institutunun
mohkomlondirilmasi, nikahlarin stimullagdirilmasi, bosanmalarin sayinin
azaldilmasi, dogum soviyyasinin yiiksaldilmasi vo usaqli ailalorin sosial-igtisadi
miidafiosinin giiclondirilmasi mogsadile asagidaki tokliflorin hayata kegirilmasi
moqsadouygun hesab edilir:

1. Azorbaycan Respublikasinin 2022-2026-c1 illordo Sosial-Igtisadi
Inkisaf Strategiyasina ailo institutunun méhkomlondirilmasina ydnolmis ayrica
strateji istiqamatin alava edilmasi;

Hazirki Strategiyada ailo siyasoti asason sosial miidafio vo aztominath
ailolorin  dostoklonmasi  kontekstindo nozorde tutulmusdur. Lakin ailo
institutunun qorunmasi yalniz sosial yardim masalasi deyil, hom do demoqrafik
tohliikasizlik, insan kapitalinin inkisafi vo milli inkisaf masolosidir.

Bu sababdon Strategiyaya asagidaki istigamatlorin daxil edilmasi toklif
olunur:

- ailo  institutunun  qorunmasiim  dovlet  siyasetinin  prioritet
istigamatlorindon biri kimi miioyyon edilmasi;

- nikahlarin baglanmasinin togviqi lizra dovlat programlarinin hazirlanmasi;

- gonc ailolorin monzil tominatinin yaxsilagdirilmast iiclin  xiisusi
mexanizmlorin yaradilmasi;

- ailo dayarlorinin tobligi magsadilo maariflondirme programlariin hayata
kegirilmasi,

- ailodaxili miinaqigalarin erkon morhaladas halli {iglin mediasiya va psixoloji
dastok markaozlarinin faaliyyatinin genislondirilmasi;

- bosanmalarin sosial vo iqtisadi sabablarinin dyronilmasi ii¢lin miitomadi
monitoring sisteminin yaradilmasi;

- demoqrafik inkisaf vo dogum saviyyesinin artirilmasi iizro uzunmiiddatli
dovlst programinin gobul edilmasi.

Belo yanagsma ailo institutunun yalniz sosial miidafis obyekti deyil,
dovlatin strateji inkisaf resursu kimi qabul edilmosine xidmat eds bilar.

2. Vergi qanunvericiliyinds ailoyontimli fiskal togviq mexanizmlorinin
tatbiqi;

Miigayisoli tohlil gostorir ki, inkisaf etmis Olkolordo ailolorin maliyyo
yiikiiniin azaldilmasi iiclin vergi siyasotindon genis istifado olunur.
Azorbaycanda isa golir vergisinin hesablanmasi zaman1 vergi ddayicisinin ailo
vaziyyati vo usaqlarinin sayi faktiki olaraq nozors alinmur.
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Bu baximdan AR Vergi Macallesine asagidaki doyisikliklorin edilmasi
moqsadouygun hesab edilir:

- hor bir azyagh usaga goro valideynin vergitutulan golirinin miioyyan
hissasinin galir vergisindon azad edilmasi;

- iki usag1 olan valideynlor iiclin olavo vergi giizostlorinin miioyyon
olunmasi;

- lic vo daha cox usagi olan ailslor {iciin daha yiiksok hocmdo vergi
azadolmalarinin totbiqi;

- usaqlarin tohsil, sohiyye vo moktabagodar hazirliq xorclorinin miioyyon
hissasinin vergidon ¢ixilan xarclor kimi taninmast;

- ailonin har iki izviiniin islodiyi hallarda birgs vergi bayannamasi vermok
imkaninin yaradilmasi,

- iki vo daha ¢ox usag1 olan valideynlor {i¢iin il orzinds 6donilmis golir
vergisinin miioyyan hissosinin ilin sonunda geri qaytarilmas: mexanizminin
totbiq edilmasi.

Bu sistemin totbiqi naticosinds dovlot biidcosine daxilolmalar il orzindo
saxlanilacaq, eyni zamanda ilin sonunda ailslara qaytarilan vasait onlarin sosial
rifahinin yaxsilasdirilmasina, usaqlarin saxlanilmasi va tohsiline olavo maliyyo
dastayi rolunu oynayacaqdir.

3. Coxusagql1 ailo anlayisinin yenidon miioyyan edilmasi va sosial tominat
mexanizmlorinin tokmillogdirilmasi;

Hazirda Azorbaycan gqanunvericiliyinds ¢oxusaqli ailo alt1 vo daha ¢ox
usagl olan ailo hesab edilir. Lakin beynslxalq tocriibe gostorir ki, bir ¢ox
Olkolords iic vo ya dord usagi olan ailolor ¢oxusaql ailo statusu oldo edir vo
miivafiq dovlet destoyindon faydalanirlar.

Bu sabobdon agagidaki doyisikliklorin hoyata kegirilmosi mogsadouygun
hesab edilir:

- coxusaql ailo statusunun verilmosi ii¢iin tolob olunan minimum usaq
sayinin altidan dords endirilmasi;

- coxugaqll ailslora verilon ayliq sosial miavinatlorin yasayis
minimumuna uygunlagdirilmasi;

- hor usaga goro 6donilon sosial miiavinatin har il usaqlar ii¢lin miisyyon
edilmis yasayis minimumuna proporsional qaydada indekslosdirilmasi;

- ¢oxusaglt ailolorin kommunal xidmotlor, moktobagodor tohsil
miiossisalari va ictimai naqliyyat xidmatlari lizra giizostlorle tomin edilmasi;

- ¢oxusaqli ailslorin menzil tominatinin yaxsilagdirilmas: mogsadilo
giizostli ipoteka vo dovlot dostayi proqramlarinin tatbiqi;

- coxusaqli ailolorin valideynlori {iglin amok ganunvericiliyinds slava
tominatlarin vo elastik is rejimlorinin nazards tutulmasi.
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Belo todbirlor ¢oxusaqgli ailolorin sosial miidafiosinin giiclondirilmasing,
usaqlarin rifahinin ytiksaldilmasine va dogum saviyyasinin artiritlmasina miisbat
tasir gostara bilar.

4. Gonc ailoalorin iqtisadi dayanigliginin artirilmasi iizra olava tadbirlor.

Todqiqat gosterir ki, nikahlarin gecikmasi vo dogum saviyyasinin
azalmasinin osas saboblorindon biri gonc ailolorin iqtisadi geyri-sabitliyidir.
Buna gora da:

- ilk dofs nikaha daxil olan soxslor ii¢lin miioyyon miiddoto vergi
giizostlorinin totbiq edilmasi;

- yeni ailo quran soxslora giizastli monzil kreditlorinin verilmasi;

- ilk usagin dogulmasi zamani birdefalik dovlet destayinin artirilmast;

- moktobogadar tohsil miisssisalorinin olgatanliginin genislondirilmaosi;

- isloyon wvalideynlor fli¢iin c¢evik is qrafiki vo maosafodon islomo
imkanlarmin artirilmasi;

- mogsadouygun hesab edils bilor.

Miiasir soraitds ails institutunun qorunmasi mosoalasi yalniz sosial miidafio
siyasotinin deyil, hom do demogqrafik tohliikosizlik, iqtisadi inkisaf vo milli
tohliikasizlik siyasatinin torkib hissasi kimi qiymatlondirilmalidir. Buna gors do
ailonin mohkomlondirilmoesi, dogum soviyyssinin artirilmast va usaqlarin
rifahinin  tomin olunmasi istigamatinds hiiquqi, iqtisadi, sosial vo fiskal
mexanizmlorin kompleks sokildo totbiq edilmosi dovlot siyasatinin prioritet
istigamotlorindon biri olmalidir. Bu yanasma uzunmiiddotli perspektivdo
Azorbaycanin demoqrafik potensialinin qorunmasina, insan kapitalinin
inkisafina vo sosial sabitliyin méhkemlonmasine xidmat edocaokdir.
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TAX POLICY IN SUPPORTING THE FAMILY INSTITUTION: THE
EXPERIENCE OF AZERBAIJAN AND FOREIGN COUNTRIES

GUNAY ABBASOVA*

Abstact

In this article, the author examines the strategic development plan for

strengthening the institution of family in Azerbaijan, tax policy, positive or
negative consequences of the latest changes in tax legislation, and also gives
certain forecasts. The decline in the number of marriages due to the country's
inability to withstand economic risks, the impact of tax policy and legislation on
these processes are also analyzed. The author also notes an increase in the
number of divorces and a decrease in population growth compared to last year,
despite state support for low-income families. The analyses showed that all
families (regardless of the number of children) need state support. It is
concluded that the use of tax benefits for working parents, state support,
expressed in changes in tax policy, is more effective. The article examines the
experience of Germany, the post-Soviet countries of Russia, Estonia
Kazakhstan, and conducts a comparative analysis with the tax legislation of
Azerbaijan. As a result, many countries have defined the conditions for the
application of tax benefits and tax incentives depending on marital status and
the number of children, and have also analyzed the need and possibility of their
application in local conditions.

In conclusion, the author proposes to make appropriate changes to the
strategic social development plan and tax legislation in support of the institution
of the family.

Keywords: family, low-income family, income tax, tax policy, tax rate, tax
system, tax benefits, martyr, martyr family, single, large family, subsistence
minimum, disabled person, patronage, full state support
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HAJIOI'OBAjSI TOJIMTUKA B NOAAEP’)KKE HHCTUTYTA CEMbH:
OIIBIT ASBEPBAU/IKAHA U 3APYBEKHBIX CTPAH

T'FOHAM ABBACOBA*

Pesrome

B cmamve paccmampusaromcs  cmpamecuyeckuil  NIAH — pa36UMUs
uncmumyma cemvu 6 Azepbatiodcane, HANO208AsI NOAUMUKA U NOCAEOCMEUSL
NOCNIeOHUX UBMEHEeHUUl 8 HAl02080M 3aKoHooamenvcmee. AHanusupyemcs
CHUdICEHUe Hucia 0Opakoe 6ciedcmeue IKOHOMUYECKUX PUCKO8, GIUAHUE
HA02060U NOAUMUKU HA CeMelHble OMHOUleHUs, POCM YUCIA Pazeo0o8 U
CHUDICEHUe — NpUpoOCma  HACENeHUs. Ommeuaemcss  Heob6X00uMocmy
20CY0apCmMBEeHHOU NOOOEPIHCKU BCeX ceMell He3A8UCUMO OM KOu4ecmea oemell.
Asmop obocHosbisaem yenecoodpazsHoCcmy NPUMEHEHUs HAL0208bIX 1620Mm OJis
pabomarowux pooumerell u COBEPUIEHCMBOBAHUSL HAL02080U NOAUMUKY. H3yueH
onvim I epmanuu, Poccuu, dcmonuu u Kazaxcmana u npoeedén cpasHumenvbHbwiii
aManu3 HAal0208020 3aKOHoOamenvbcmea Asepbdaiioxcana. Paccmompenul
HAI0208ble J1b2OMblL C YUEMOM CeMEUH020 NOLONCEHUs U KOIudecmsea oemel, a
MAaKH#Ce BO3MONCHOCIU UX NPUMEHEHUS 8 HAYUOHANLHBIX YCI0BUSX.

B 3axknmouenue npeonacaemcs enecmu usMeHeHUs 8 CmMpameuyecKull
NIaH COYUANbHO20 pA38UMUs U HAN02080€ 3AKOHOOAMENbCMB0 6 UYEensaX
NO00EPIUCKU UHCMUMYMA CEMbU.

KiroueBble c¢JI0Ba: cembs, ManioobecneueHHas cemwvs, NOOOXOOHbI
Hanoe, HAN0208As NONUMUKA, HAN020845l CMABKA, HANO0208As cucmemd,
HA0208ble 1b20Mbl, WEXUO, WeXUOCKASL CeMbsl, 0OUHOKAS, MHO200EMHAs CeMbs,
NPOANCUMOYHBIIL MUHUMYM, UHBANUO, NAMPOHAMC, NOJHOE 20CYOapPCMBEHHOe
obecneyeHue.
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OOLI MULKIYYOT HUQUQU

TRADEMARK INFRINGEMENT IN AZERBAIJANI, TURKISH
AND EUROPEAN UNION LAW: EVOLVING LEGAL STANDARDS
AND JUDICIAL APPROACHES

NAZRIN ALIYEVA*

Abstract

This research analyzes the essence and main elements of trademark
infringement, with particular attention to contemporary theoretical approaches
in Azerbaijani, Turkish and European Union doctrine. The study aims to assess
how the scope of trademark protection has developed beyond the traditional
function of indicating commercial origin and the risk of consumer confusion. A
comparative doctrinal and case-law analysis is employed, focusing on relevant
decisions of the Court of Justice of the European Union, the Supreme Court of
the Republic of Azerbaijan and the Supreme Court of Tiirkiye. The analysis
demonstrates that contemporary trademark protection may extend to the
protection of distinctive character, reputation and other functions of a mark,
including advertising, investment and communication functions, where the
relevant legal conditions are satisfied. Particular attention is given to the
protection of marks with a reputation and to emerging forms of infringement in
the digital environment, including domain-name registration, keyword
advertising and the marketing of potentially infringing or counterfeit goods
through online platforms. The study also considers specific issues concerning
trade name use, comparative advertising, parallel imports and the transit of
goods. The comparative analysis of selected CJEU, Azerbaijani and Turkish
Supreme Court decisions illustrates the practical application of these
approaches and the continuing effort to balance trademark protection with
freedom of competition and legitimate commercial activity. The study
contributes to the understanding of modern trademark infringement by
demonstrating its increasingly multifunctional character and its adaptation to
digital and global commercial practices.

Keywords: trademark infringement, trademark functions, marks with a
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L. Introduction

The growing economic significance of intellectual property assets has
strengthened the role of trademarks in commercial activity. Trademarks perform
not only a source-identifying function but may also embody reputation, consumer
trust and significant economic value. This development has contributed to the
expansion and diversification of the legal issues surrounding the use and protection
of trademarks. The expansion of trademark functions, digital commercial practices
and the increasing importance of reputed marks have complicated the determination
of when a third-party use constitutes infringement and when it remains within the
boundaries of legitimate competition.

This complexity is also reflected in the development of modern approaches
to trademark infringement. The classical approach primarily focuses on the use of
identical or similar signs and the likelihood of confusion as to the commercial
origin of goods or services. The contemporary approach, while retaining these
traditional standards, adopts a broader functional perspective by recognizing that
trademark protection may, in certain circumstances, extend to functions other than
the indication of origin, including advertising, investment and communication
functions. This development raises important questions concerning the scope of
exclusive trademark rights and the need to balance trademark protection with
legitimate commercial activity and freedom of competition.

The comparison between Azerbaijani, Turkish and European Union
trademark law is justified by the substantial convergence of certain legal
frameworks and concepts and by the relevance of EU trademark principles to the
development of contemporary trademark law in Azerbaijan and Tiirkiye. The
comparative analysis is conducted on the basis of functionally equivalent legal rules
and concepts, particularly those governing the scope of trademark rights, likelihood
of confusion, the protection of trademarks with a reputation, digital uses and the
limitations of exclusive trademark rights. By examining how functionally
comparable rules are interpreted and applied in the three legal systems, the study
seeks to identify both areas of convergence and points of divergence and to clarify
the legal uncertainty concerning the extent to which trademark protection may be
expanded beyond the traditional likelihood-of-confusion framework without
unduly restricting legitimate commercial activity and competition.

1I. Theoretical and legal approaches to trademark infringement
2.1. Doctrinal positions on trademark infringement
Trademark infringement refers to the unlawful interference with the
protected interests of a trademark owner, resulting from the unauthorized use by
third parties of the exclusive rights granted to the trademark owner by law [3, s.
111]. Trademark rights grant the owner exclusive rights to use the mark, benefit
economically from it, and prevent unauthorized use by third parties. Therefore,
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trademark infringement does not only mean the unauthorized use of an identical
or similar mark. It also encompasses unlawful acts that weaken the
distinctiveness of the mark, unfairly benefit from its reputation, or harm its
economic value. Indeed, today, trademark rights are considered not only an
individual intellectual property right but also contribute to the protection of fair
competition and consumer confidence.

While there is no common definition of trademark infringement in legal
doctrine, the vast majority of authors explain this concept as the unauthorized
interference with the exclusive rights granted to the trademark owner. The classical
approach considers the fundamental element of trademark infringement to be the
use of the trademark in commercial life without the consent of the trademark owner
[25, p. 306]. However, under contemporary European Union trademark law,
unauthorized use alone doesn’t constitute a sufficient legal test for all forms of
infringement. In particular, three distinct legal grounds can be identified: (i) the use
of an identical sign in relation to identical goods or services; (ii) the use of an
identical or similar goods or services where there is a likelihood of confusion; and
(iii) the use of an identical or similar sign in relation to goods or services where the
trademark has a reputation and the use, without due cause, takes unfair advantage
of, or is detrimental to, its distinctive character or repute.

Within this framework, contemporary EU trademark law also places
particular emphasis on the functions protected by the trademark. A mark is
considered an economic asset that, in addition to its source identification
function, also fulfills advertising, investment, and communication functions, the
protection of which may become relevant depending on the type of infringement
and the circumstances of the use. Importantly, actual material damage is not, as
a general matter, a necessary element for establishing trademark infringement;
the assessment of such damage arises primarily at the remedial stage,
particularly in determining compensation.

As per Yikar, the legitimate use represents a significant constraint on
trademark rights and can only be asserted when the disputed use would typically
infringe upon the owner's exclusive rights under Article 7 and could potentially
violate Article 29(1)(a) of the Industrial Property Code, although such use is
deemed lawful if conducted honestly and in line with standard trade practices as
outlined in Article 7(5) [39, p. 73-74].

Sabih Arkan argues that this monopoly right held by the trademark owner
must be balanced with the freedom of commercial life, but that unauthorized
economic use may constitute infringement where the applicable conditions are
satisfied, subject to relevant legal defences and limitations [30, p. 307, 308]. He also
explains the special protection regime that applies to well-known trademarks,
stating that unauthorized use of these trademarks provides an unfair advantage [29,
p. 104]. Arkan's approach to the limits of trademark rights naturally raises the
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question of under what conditions infringement occurs. At this point, it is argued
that the decisive criterion in determining infringement is “trademark use”.

Contemporary Turkish doctrine asserts that trademark infringement
necessitates the utilization of a trademark, indicating that the mark must be
employed concerning goods or services in a way that fulfills its distinguishing
role; additionally, its application in advertising, internet domain names, or
business documents may also be considered trademark use if it serves that
purpose [19, p. 53-54].

From the perspective of national legal frameworks, particularly in
Azerbaijan, intellectual property rights and trademark protection are built upon
a dual-nature doctrine where exclusive rights balance individual monopoly with
public interest and fair competition. Under Azerbaijani intellectual property
doctrine, intellectual property rights are considered an independent institution
that complements traditional property rights. The protection granted to
trademark owners represents exclusive economic (commercial) rights, which are
time limited and non-economic (personal) rights. The exclusivity of trademark
rights reflects the owner’s legal monopoly and control over the mark. However,
this legal protection is governed by a fundamental legal principle: no person may
use an intellectual property object without the right holder’s consent, and any
unauthorized use constitutes an infringement.

At the same time, Azerbaijani doctrine emphasizes the “duality principle”
of intellectual property. A protected mark exists both as an intangible object and
as a tangible good or product in commercial circulation. Legal protection strictly
attaches to the intangible asset itself, rather than the physical medium.
Furthermore, exclusive rights are subject to statutory limitations and exceptions
(such as the doctrine of exhaustion of rights) to maintain a social contract and
balance between the interests of right holders and society. Thus, unauthorized
use must be carefully evaluated within these statutory bounds to determine
whether an actual infringement has occurred [12, p. 41, 42].

2.2. Remedies and compensation for reputational harm to trademarks

Under Azerbaijani law, the economic consequences of intellectual
property infringement are addressed through general rules on compensation for
damage. Article 6 of the Law of the Republic of Azerbaijan “On the
Enforcement of Intellectual Property Rights and the Fight against Piracy”
provides that, in determining the damage caused by the unlawful use of
intellectual property, consideration may be given to the income obtained by the
infringer, the expenses incurred by the right holder in restoring the infringed
rights, including attorney’s fees, and the income that the right holder could have
obtained through lawful use. However, the provision does not expressly
recognize damage to trademark reputation as an autonomous category of
compensation. Rather, the economic consequences of such harm may be
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relevant to the assessment of compensable damage where they can be
demonstrated in financial terms. In addition, Article 8 of the same Law allows
the court, upon a reasoned request of the right holder, to order the dissemination
or publication of information concerning the judicial decision at the infringer’s
expense. Such a measure may also contribute to restoring the public perception
of the infringed intellectual property right [22].

Under Article 150(2) of the Industrial Property Code, damage to
trademark reputation caused by the poor quality or inappropriate marketing of
infringing goods or services gives rise to a specific claim for compensation in
addition to ordinary pecuniary and non-pecuniary damages [13]. Colak regards
trademark reputation as an economic asset and emphasizes that such
reputational harm is particularly significant in the case of well-known marks
serving as symbols of quality [7, p. 815, 818, 820].

Bozgeyik links damage to trademark reputation with a decrease in the
mark's economic worth, emphasizing that reputation encompasses, among other
factors, customer perception, loyalty, and demand for the mark, and that its
degradation may jeopardize the right holder's enduring economic interests [4, p.
186—-187]. Uzunalli, further illustrating this approach, draws attention to the
economic consequences that a decrease in mark reputation may have,
particularly in terms of licensing relationships. However, it is necessary to
legally separate the basis of the infringement from the calculation of
compensation. While the damage to a mark’s reputation constitutes the
substantive ground for infringement, its impact on future licensing or sales value
is strictly a matter of proving and calculating damages. The author states that the
purpose of commercial reputation compensation is to compensate for the risk of
a decrease in the future licensing or sales value of the brand, and is therefore
purely monetary in nature. Uzunalli demonstrates that in cases where the
licensee damages the brand’s image by violating the terms of the contract, both
breach of contract and trademark infringement occur simultaneously [35, p.
435]. However, it is not possible to say that there is complete consensus in legal
doctrine regarding the legal nature of damage to mark reputation. While some
authors emphasize the economic aspect, others draw attention to the connection
between reputation and personal value.

Hamdi Yasaman and Sinan Yiiksel state that a mark's reputation is the trust
and image its owner (individual or legal entity, merchant) has earned in the
market. The authors note that any decrease or damage to this reputation essentially
constitutes grounds for a claim for moral damages. Furthermore, they believe that
the reputation of luxury brands, particularly those targeted by consumers with
“upward social mobility” is more easily damaged [38, p. 1182-1184].

When these assessments are considered together, Turkish legal doctrine
clearly separates the determination of trademark infringement from the
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calculation of compensation. While the commonly accepted point regarding
infringement is the protection of the trademark owner’s exclusive rights, the
approaches to compensation are divided into three distinct categories. In
addition to standard claims for material damages (economic loss) and moral
damages, Article 150(2) of the Industrial Property Code (SMK) introduces a
specific, third category: an additional compensation for damage to the trademark’s
reputation [13]. This distinct claim arises if the infringer damages the reputation
by producing or marketing the subject goods or services in a poor or
inappropriate manner.

Annette Kur critically analyzes the European Court of Justice's “trademark
functions” doctrine in the context of harmonizing European Union trademark
law. The author argues that the requirement that, in cases of dual identity,
infringement can only be established if the trademark’s origin function is
impaired, along with its advertising, investment, and quality assurance
functions, creates theoretical contradictions [20, p. 30-32].

Ansgar Ohly similarly argues that, in German doctrine, damage and
weakening of brand image (Verwésserung) constitutes purely economic harm in
terms of economic function and protection limits, and that economic criteria
should be used in calculating this damage [24, p. 931, 932, 934]. The author also
criticizes the excessive broadening of the scope of trademark protection, arguing
that trademark law should not be interpreted in a way that unnecessarily restricts
freedom of competition.

In conclusion, while Azerbaijani, Turkish and European Union legal
doctrines recognize that trademark infringement extends beyond mere
unauthorized use, their analytical frameworks diverge significantly. First,
regarding grounds of infringement, EU law centers on the judicial “functions
doctrine” and the necessity of proving impairment to specific trademark
functions, whereas Turkish doctrine relies primarily on protecting the exclusive
statutory monopoly balanced against commercial necessities. Azerbaijani law,
in turn, primarily addresses the economic consequences of infringement through
general rules on compensation for damage, without expressly recognizing
damage to trademark reputation as an autonomous category of compensation.
Turkish doctrine approaches reputational harm through a tripartite remedial
structure — distinguishing material loss, moral injury and autonomous
compensation for loss of reputation. Ultimately, all three systems underscore
that while strong reputational protection is essential in modern commerce, it
must not be expanded so broadly as to restrict legitimate freedom of competition
and fair use.
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111. Contemporary approaches to trademark infringement

3.1. Protection of well-known trademarks and types of infringement

The classic approach to trademark infringement has primarily focused on
whether the use of an identical or similar sign on the same or similar goods and
services as a registered trademark creates a likelihood of confusion for consumers.
However, the globalization of economic activities, the increasing commercial value
of trademarks, and the development of digital communication technologies have
necessitated a reassessment of the traditional boundaries of trademark protection.
Today, trademark infringement is not limited to the presentation of physical
products on the market or traditional forms of commercial use but can also occur
through digital tools such as domain names, search engine advertising, social media
platforms, e-commerce sites, and online marketplaces. Therefore, in contemporary
trademark law, the concept of infringement is considered not only in terms of
protecting the trademark’s source function, but also in terms of protecting the
trademark’s distinctive character and reputation.

The protection of well-known trademarks is one of the most important areas
where trademark law deviates from the traditional understanding of protection. This
is because a well-known trademark goes beyond being merely a sign indicating the
commercial origin of specific goods or services; it gains a high level of recognition,
reputation, and economic value among consumers. Therefore, the consequences of
infringement against a well-known trademark can extend beyond a classic
likelihood of confusion.

One of the fundamental pillars for the special international protection of
mark with a reputation is Article 6bis of the Paris Convention for the Protection
of Industrial Property [26]. This provision obligates countries of the Paris Union
to refuse registration or cancel the registration and prohibit the use of an identical,
imitation or translation of a trademark recognized by the competent authority in
the relevant country, specifically when used for identical or similar goods where
it is likely to cause confusion. The WIPO's Paris Convention guidelines also state
that even the imitation of an essential part of a well-known trademark may be
considered within the scope of protection [37].

This protection is further enhanced by Article 16 of the World Trade
Organization's TRIPS agreement. Specifically, TRIPS Article 16.2 stipulates that
the degree of knowledge or recognition of the mark in the relevant sector of the
public should be taken into account when determining well-known trademarks
within the scope of Article 6bis of the Paris Convention, while Article 16.3 allows
for the protection of well-known trademarks in relation to different goods and
services where the use of the trademark would indicate a connection between the
goods or services and the owner of the registered trademark and the interests of
the owner are likely to be damaged by such use [1]. Thus, the basis of well-known
trademark protection lies not only in preventing direct confusion between two
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signs for the consumer, but also in preventing harm to the interests of the
trademark owner where the conditions of Article 16.3 are satisfied.

A similar approach is reflected in Azerbaijani legislation. Under Article 25
of the Law of the Republic of Azerbaijan “On Trademarks and Geographical
Indications”, the proprietor of a well-known trademark may seek the prohibition
of a mark consisting of a reproduction, imitation, transliteration or translation of
the well-known mark where it is liable to create a misleading impression.
Furthermore, Article 32 provides that the use of a well-known trademark
registered in Azerbaijan in relation to any type of goods or services constitutes an
infringement where such use causes damage to the proprietor. Thus, Azerbaijani
law, similarly, extends the protection of well-known trademarks beyond cases of
direct consumer confusion and provides protection against unauthorized use that
may harm the interests of the trademark proprietor [23].

In Turkish law, this approach is clearly seen in Article 7/2-c of the
Industrial Property Law. According to this article, the use of any sign that is
identical or similar to a registered trademark is considered prohibited, regardless
of whether the goods or services are identical, similar, or different, if without
due cause, it unfairly benefits from or damages the trademark’s reputation due
to the level of reputation the trademark has reached in Tiirkiye, or impairs its
distinctive character [13].

This provision highlights three fundamental aspects of trademark infringement:
free-riding, tarnishment of the trademark’s reputation, and dilution/blurring of the
trademark's distinctive character. Therefore, trademark infringement can occur even
when there is no likelihood of confusion in the classical sense, in the context of well-
known trademarks.

Unfair exploitation refers to a situation where a third party takes advantage
of the recognition and appeal of a well-known trademark for their own
commercial purposes. Direct deception of the consumer is not necessarily the
basis of the infringement. A third party's use of the economic and advertising
value of a well-known trademark for marketing their own products or services
can lead to the trademark owner’s investment in the brand being misused by
someone else.

In contrast, damage to brand reputation refers to the harm to a well-known
brand's positive public image as a result of its association with low-quality,
negative, or inconsistent goods and services. Damage to distinctive character,
on the other hand, is the erosion of a brand’s power to evoke a single commercial
source in the consumer's mind due to the independent use of similar or identical
signs by third parties. In this respect, contemporary trademark law considers a
trademark not only as a misleading sign but also as an independent entity with
economic value.
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Indeed, EU trademark law provides for the right of the registered trademark
owner to prevent the use of identical or similar signs in a way that is likely to create
confusion, as well as protection, particularly for trademarks with a reputation,
against uses that unfairly benefit from or damage the distinctive character or
reputation of the trademark. Article 10 of EU Trademark Directive 2015/2436
constitutes one of the fundamental provisions of this protection system [11].

Therefore, in contemporary trademark law, it is insufficient to reduce the
assessment of infringement solely to the question of “would the consumer
confuse the two trademarks?”. The level of recognition of the trademark, its
distinctiveness, its reputation, the third party’s intention for use, and the
economic impact of that use on the trademark must also be considered
together. However, these criteria should be assessed differently depending on
the type of infringement.

3.2. Trademark infringement in the digital environment

Digitalization has significantly expanded the scope of trademark rights and
added new forms of infringement to traditional trademark infringement models. The
use of an identical or similar trademark online can apply not only to the sale of
physical products, but also to domain name registrations, keyword usage in search
engines, social media accounts, e-commerce platforms, and online advertising.

In this context, one of the most characteristic examples of trademark
infringement in the digital environment is domain names and cybersquatting
practices. Since the domain name has become one of the basic digital identities
that enable the consumer to reach the business or brand over the internet,
malicious registration of well-known brands as domain names creates a
significant brand protection problem.

According to WIPO, cybersquatting is one of the primary areas of online
disputes, referring to the malicious registration or use of a domain name with the
intent to benefit from another’s trademark or trade reputation [33, paras. 170-177].
The Uniform Domain Name Dispute Resolution Policy (UDRP), adopted by
ICANN, provides an important international mechanism for resolving such
disputes, with WIPO serving as one of the accredited dispute-resolution providers
under the UDRP [34]. Under the UDRP, a complainant must establish three
cumulative elements: that the domain name is identical or confusingly similar to
a trademark in which the complainant has rights; that the registrant has no rights
or legitimate interests in the domain name; and that the domain name has been
registered and is being used in bad faith.

Specifically, the conversion of a trademark into a domain name with minor
spelling changes constitutes a special form of cybersquatting called typosquatting.
As stated in Section 1.9 of the WIPO Overview 3.0, a domain name consisting of
a common, obvious, or intentional misspelling of a trademark is considered
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confusingly similar to the relevant mark under the first UDRP element, as it
contains sufficiently recognizable aspects of the trademark [36].

Another significant aspect of digital brand infringement is the use of
keywords in search engines (keyword advertising). When a business uses
another business’s brand name as a keyword to trigger search engine ads, such
use does not in itself constitute trademark infringement; the relevant inquiry is
whether the advertisement creates the impression in the consumer that the
advertiser has an economic or commercial connection with the brand owner, it
raises concerns about the limits of trademark rights [27, p. 96]. Therefore, when
detecting trademark infringement in the digital environment, not only the mark
itself but also the way the mark is presented to the internet user and the function
of the advertisement should be considered.

The issue becomes more complex with regard to e-commerce platforms.
This is because the infringement stems not only from the unauthorized use of
the brand by the product seller, but also from the extent to which platforms bear
responsibility if they are aware of the infringement. The sale of counterfeit or
imitation products on online marketplaces, in particular, necessitates that brand
owners consider legal mechanisms not only against the infringer but also against
platforms and other digital intermediaries [15, p. 53-54, 68]. Therefore, today,
trademark protection has evolved from the classic “right holder-infringer”
relationship into a multi-faceted structure involving platforms, search engines,
domain name registrars, and other digital actors.

3.3. Specific forms of trademark infringement

While trademark infringement classically manifests as the direct use of a
trademark on a product or service, today the use of a trademark in different areas
such as business names, trade names, advertising activities, comparative
advertising, counterfeit product trade, and parallel imports also brings the
boundaries of trademark law into question.

In Turkish law, Article 29 of the Industrial Property Law explicitly regulates
acts constituting trademark infringement. According to this article, using a
trademark in the forms specified in Article 7 of the Industrial Property Law
without the permission of the trademark owner, imitating the trademark or a mark
indistinguishable from it, selling, distributing. Otherwise putting into the
commercial sphere importing, exporting, holding for commercial purposes, or
offering to make a contract for products bearing a trademark used through
infringement, provided that the person knew or ought to have known that the mark
was imitated, as detailed under Article 29(1)(c), and expanding rights granted
through a license without authorization or transferring these rights to third parties
under Article 29 (1)(¢) are considered trademark infringement [13].

In this context, the use of a trademark as a trade name or business name refers
to its use not only on the product but also as an element defining the business's
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commercial identity. In determining whether such use infringes the trademark
owner's rights, it is important to consider whether the mark serves a function of
indicating a commercial source to the consumer and whether its use is connected to
commercial activity [5, p. 46, 47].

Another specific form of infringement arises in the field of comparative
advertising. While the primary purpose of comparative advertising is to provide
consumers with information by comparing the products or services of competing
businesses, the use of a competitor's trademark can, in some cases, conflict with
exclusive rights under trademark law [32, p. 347]. Therefore, in comparative
advertising, a balance must be struck between the protection of trademark rights
and the freedom of commercial communication and competition.

Counterfeit trademark goods are one of the types of trademark
infringement that can lead to the most serious economic consequences. Under
the TRIPS Agreement, “counterfeit trademark goods” are defined as goods,
including packaging, bearing without authorization a trademark that is identical
to, or cannot be distinguished in its essential aspects from, a trademark validly
registered for such goods, and which thereby infringes the rights of the
trademark owner under the law of the country of importation [1]. The sale,
distribution, marketing, import, export, and possession for commercial purposes
of products bearing counterfeit trademarks are also considered trademark
infringement under certain conditions [21, p. 38-41].

Parallel imports and the exhaustion of trademark rights are of particular
importance in terms of balancing the exclusive rights of the trademark owner with
the free movement of goods. The fact that goods placed on the market by the
trademark owner are subsequently imported and reintroduced to the market by
third parties from a different country necessitates determining the boundary
between the principle of exhaustion, which prevents the absolute exercise of
trademark rights, and the legitimate interests of the trademark owner [31, p. 29-
32]. Therefore, although parallel imports are not a direct case of counterfeiting,
they constitute one of the important areas of debate in contemporary trademark
law in terms of the scope and limits of trademark rights.

Finally, the transit of goods and border measures highlight the international
trade dimension of trademark infringement. With the development of global supply
chains, the fact that counterfeit products are not only offered for sale in the target
country but also transported in transit between different countries has become a
significant risk for trademark owners [2, p. 4, 6]. In this regard, Directive (EU)
2015/2436, Article 10(4), entitles the proprietor of a registered trademark to prevent
third parties from bringing goods, in the course of trade, into the Member State
where the trademark is registered, without those goods being released for free
circulation, where the goods originate from third countries and bear, without
authorisation, a trademark that is identical or essentially indistinguishable from the
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registered trademark [11]. Similarly, Regulation (EU) 2017/1001, Article 9(4),
confers the same right on the proprietor of an EU trademark in respect of goods
originating from third countries and entering the Union without being released for
free circulation [28]. These provisions are particularly significant because they
extend trademark protection to goods in transit, even where the goods aren’t
intended to be placed on the market in the territory concerned.

Therefore, trademark protection is supported not only by infringement
lawsuits filed in national courts, but also by border measures implemented by
customs authorities.

Thus, under contemporary trademark law, the determination of
infringement can’t be confined solely to the existence of a likelihood of
confusion on the part of consumers. The protection of the reputation and
distinctive character of mark with a reputation, the emergence of new forms of
use in the digital environment, as well as specific circumstances such as
counterfeit goods, parallel imports, and goods in transit, demonstrate that the
assessment of infringement requires the comprehensive consideration of such
factors as the nature of the trademark, the context of its use, the benefit derived
by the third party from such use, and the impact on the legitimate interests of the
right holder. Consequently, the contemporary approach regards a trademark not
merely as a means of indicating the commercial origin of goods or services, but
also as a legal object possessing independent economic and reputational value,
thereby extending the boundaries of trademark protection beyond the traditional
criterion of likelihood of confusion.

1V. Trademark infringement in light of court decisions

The modern development of trademark law has necessitated a
reassessment of the criteria for classic infringement. As a result of globalization,
the rapid development of digital technologies and the widespread use of
electronic commerce, new legal problems have emerged regarding the use and
protection of trademarks. In this process, the precedents formed by both the
Court of Justice of the European Union and national courts play an important
role in determining the boundaries of application of trademark law. In particular,
decisions on the protection of the origin function of a trademark, prevention of
unfair advantage of the reputation of well-known marks, keyword advertising,
the liability of online platforms and infringements occurring in the digital
environment have formed the main directions of modern approaches. In this
regard, the analysis of the case law of Azerbaijan, Tiirkiye and the allows us to
identify the most relevant development trends in trademark law and the modern
criteria applied in the assessment of infringement.

The practical application of the approaches outlined above can best be
ascertained through an analysis of the case law developed by the Court of Justice
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of the European Union and the courts of Azerbaijan and Tiirkiye. These
judgments clearly demonstrate the contemporary developments in trademark
law, the criteria for assessing trademark infringement, and the practical
application of legislative provisions.

The cases were selected based on their relevance to contemporary forms
of trademark infringement and their significance in clarifying the applicable
legal criteria. Particular attention was given to decisions that have contributed
to the development of judicial approaches concerning the functions of
trademarks, mark with a reputation, keyword advertising and infringements in
the digital environment.

4.1. Case Law of the Supreme Court of the Republic of Azerbaijan

Case 1. AFFA v. “Defendant” LLC [9]

The judgment of the Commercial Chamber of the Supreme Court of the
Republic of Azerbaijan (dated 30 June 2021) constitutes one of the significant
precedents in the judicial practice concerning intellectual property and the legal
protection of trademarks. The dispute arose from the use, by a construction
company, of a trademark (logo) registered in the name of claimant, the
Association of Football Federations of Azerbaijan (AFFA), in a commercial
advertisement without any licence or sponsorship agreement. Specifically, in
order to promote the sale of apartments constructed by the defendant, a player of
the national football team was featured in the advertisement, in which the
claimant’s trademark was clearly displayed on the player’s clothing.

The principal legal issue examined by the courts concerned whether the
use of the trademark could be regarded as unlawful where the parties operated
in different fields of activity under the Nice Classification. The appellate court
dismissed the claim on the grounds that the parties provided services in different
fields, that the construction company did not operate under the claimant’s logo,
and that the primary purpose of the advertisement was the sale of residential
property. However, this narrowly construed approach failed to consider the risk
of unfair exploitation of the trademark’s commercial reputation and the potential
for consumers to form misleading associations.

The Supreme Court quashed the appellate court’s judgment and
established an important doctrinal position concerning the scope of trademark
use. The Court held that, irrespective of whether the parties operate within the
same field of activity, the display of a trademark in advertising constitutes “use”
within the meaning of the applicable legislation. The unauthorized display of a
trademark that enjoys a high degree of recognition and is known to a broad range
of consumers in an advertisement may create an unfair association in the minds
of consumers and, indirectly, result in the exploitation of the claimant’s
reputation in connection with a different business activity. The judgment thus
reaffirmed that the exclusive right in a trademark isn’t confined solely to the
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goods and services covered by its registration, but also precludes, in the absence
of a licence agreement, the use of the trademark’s reputation and recognition
value for promotional purposes in other fields of a commercial activity.

Case 2. Villeroy & Boch A.G. v “Defendant” LLC [10]

The dispute arose from a claim brought by Villeroy & Boch A.G. (Claimant
1) and its sole authorised distributor in Azerbaijan for tableware products, a closed
joint-stock company (Claimant 2), against a limited liability company
(Defendant), seeking an injunction prohibiting the importation and sale of the
relevant goods and compensation in the amount of AZN 150,000 for the damages
allegedly caused. Although the Defendant had entered into a distribution
agreement with Villeroy & Boch A.G. concerning only the sale of bathroom and
sanitary products, it imported tableware products from third countries and sold
them without authorisation. While the court of first instance dismissed the claim,
the appellate court prohibited the Defendant from importing and selling the
relevant products but rejected the claim for damages on the ground that the amount
of the alleged loss had not been sufficiently substantiated.

The Supreme Court dismissed the Defendant’s cassation appeal and upheld
the judgment of the appellate court, establishing several fundamental legal
positions. First, the Court interpreted the principle of exhaustion of trademark
rights (national exhaustion) pursuant to Article 25(3) of the Law of the Republic
of Azerbaijan “On Trademarks and Geographical Indications”. According to the
judgment, the trademark proprietor’s right to prohibit third parties from using the
mark in relation to the relevant goods remains in force until those goods have been
placed on the market in the Republic of Azerbaijan by the trademark proprietor
itself or with its consent. Since the right to sell the disputed goods (tableware) in
the Republic of Azerbaijan was lawfully granted exclusively to Claimant 2, and
the manufacturer had not transferred such right to the Defendant’s importation
and sale of those products from third countries, rather than directly from the
manufacturer, was characterised as the unauthorized placing of the goods on the
market in the Republic of Azerbaijan. On this basis, the appellate court’s
injunction was found to be lawful and well-founded.

Furthermore, the Supreme Court clarified issues concerning the
procedural standing of the parties and the limits of the right to engage in free
entrepreneurial activity. The Defendant’s argument that Claimant 2, not being
the proprietor of the trademark, lacked standing to seek a prohibition on the sale
of the products was rejected by the Supreme Court as formalistic and unfounded.
The Court reasoned that Villeroy & Boch A.G., as the actual proprietor of the
trademark, was itself a claimant in the proceedings. Accordingly, the claim for
an injunction was directly connected to the trademark proprietor, whereas the
claim for compensation for the damages incurred was brought by the distributor
(Claimant 2). The Court also rejected the argument that the prohibition on sales
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unlawfully restricted the Defendant’s right to free entrepreneurial activity. The
judgment reaffirmed that activities carried out in violation of the exclusive
intellectual property rights of another party do not fall within the scope of
protection afforded by the right to engage in free entrepreneurial activity.

4.2. Case Law of the Turkish Court of Cassation (“Yargitay”)

Case 1. Judgment of the 11th Civil Chamber of the Court of Cassation,
Case No. 2021/204 E., Decision No. 2022/3802 K. (“Johnny Bravo”) [16]

The 11th Chamber of the Court of Cassation, in Decisions No. 2021/204
and No. 2022/3802, addressed trademark confusion, the protection of weakly
distinctive marks, and third parties’ references to cultural objects. The plaintiff
had provided pastry, bakery, and food and beverage services under the “Bravo”
trademark since 1998 and claimed that the defendant’s use of “Johnny Bravo”
in the same sector infringed its trademark rights and constituted unfair
competition. The defendant argued that the signs were neither identical nor
confusingly similar and that “Johnny Bravo™ had distinctive elements of its own.
The first-instance court dismissed the claim, and the Izmir Regional Court of
Justice upheld the decision. The case was then reviewed by the 11th Chamber
of the Court of Cassation.

The Court found that “Bravo”, as a common expression of praise and
appreciation, had weak distinctive character and could not be regarded as highly
distinctive. The use of “Coffee/Art” in special fonts, together with the image of
the Johnny Bravo cartoon character and the expressions “JB” and “Johnny
Bravo” on the cafe’s menus and signs, was insufficient to create a likelihood of
confusion with the plaintiff’s trademark. The Court concluded that the
defendant’s use referred to publicly recognized cartoon character rather than
exploiting the reputation or distinctive character of the plaintiff’s trademark.
However, this finding was limited to infringement of the plaintiff’s “Bravo”
trademark rights and did not determine whether the use infringement of the use
infringed copyright, third-party trademark rights, or other intellectual property
rights. Accordingly, it should not be interpreted as establishing generally that
such use constitutes a lawful cultural reference.

As a result, the 11th Judicial Circuit of the Court of Cassation upheld the
decisions of the first instance and appellate courts, finding them consistent with
procedural and substantive law. The decision may be regarded as an example of
Court of Cassation case law of practical significance for determining the
distinctive features of a registered trademark as compared with signs used by
third parties, assessing the likelihood of confusion based on the overall
impression conveyed to consumers, and defining the scope of legal protection
afforded to trademarks with a low degree of distinctiveness. It also provides a
legal framework for referring to other cultural and popular culture image in cases
where there is no likelihood of confusion for the consumer, while clarifying the
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limits of legal protection for trademarks with low distinctiveness. However, this
conclusion should be understood as being limited to the specific claimant’s
trademark and the overall impression at issue in the case, rather than as
constituting a general authorization for the use of popular culture objects.

Case 2. Judgment of the 11th Civil Chamber of the Court of Cassation,
Case No. 2021/979 E., Decision No. 2022/2930 K [17]

The decision of the 11th Civil Chamber of the Court of Cassation, numbered
2021/979 E. and 2022/2930 K. (the “PRESTIJ” case), is of particular significance
in terms of the use of a registered trademark as the dominant element of a
composite sign, the unfair exploitation of a brand’s reputation and the assessment
of the consequences caused by low-quality goods. The dispute arose between the
claimant’s registered “PRESTIJ” trademark, registered for falling within Class 31,
and the signs “MANAYV PRESTIJ” and “MANAV PRSTJ” used by the defendant
in connection with animal feed products. The claimant argued that such use was
likely to create confusion, that the defendant sought to obtain an unfair advantage
from the reputation of its trademark, and that the sale of low-quality products
damaged the image and reputation of the “PRESTIJ” brand.

The defendant, on the other hand, argued that the word “PRESTIJ” was
not used independently but in conjunction with the word “MANAV”, that it
lacked sufficient distinctiveness when considered on its own, and that the claims
for pecuniary and non-pecuniary damages were unfounded. However, the court
of first instance found that the defendant had committed trademark infringement
and engaged in unfair competition. Taking into account the nature and duration
of the infringement, the court ordered the defendant to pay the claimant TRY
48,165.56 in pecuniary damages and TRY 20,000 in non-pecuniary damages, to
withdraw the infringing products from the market, to cease the infringing acts,
and to publish the judgment in a newspaper.

On 7 April 2022, the 11th Civil Chamber of the Court of Cassation
dismissed all of the defendant’s objections and upheld the decision of the lower
court. Rather than establishing a new judicial doctrine or formulating an
independent legal test, the Court of Cassation considered the lower court’s
assessment of the evidence and its legal conclusions to be correct. Consequently,
the findings on the merits of the case remained legally effective through the
Court of Cassation’s affirmation of the lower court’s judgment.

This decision demonstrates that the addition of another word to a
trademark, such as “MANAV?”, or minor alteration in spelling, such as “PRSTJ”,
does not automatically eliminate the likelihood of confusion. Similarity must
instead be assessed in the context of the overall commercial impression created
by the signs. The court’s award of non-pecuniary damages also demonstrates
that the harm caused to a brand’s reputation by low-quality products may be
taken into consideration. The case further highlights the importance of
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distinguishing between the establishment of trademark infringement and the
legal remedies available in response, including the cessation of the infringement,
the withdrawal of infringing goods from the market, and the award of damages.

Case 3. Judgment of the 11" Civil Chamber of the Court of Cassation,
Case No. 2015/15727, Decision No. 2017/2810 [18]

The judgment of the 11th Civil Chamber of the Court of Cassation, E. No.
2015/15727 and K. No. 2017/2810, is a precedent of particular significance in
trademark infringement and unfair competition proceedings with regard to the
fundamental principles of civil procedure, namely the principle of being bound
by the parties’ claims, procedural vested rights, and the rule that a court may
not, of its own motion, grant a legal remedy that has not been sought by the
claimant. In the present case, the plaintiff’s counsel, asserting that the plaintiff
was the owner of the registered trademark, sought a determination and
prevention of the defendant’s acts constituting trademark infringement and
unfair competition, as well as the cessation of such acts and the collection and
destruction of the products subject to the infringement. The defendant sought
dismissal of the action, arguing that the marks were not sufficiently like create
a likelihood of confusion.

In accordance with the Court of Cassation’s previous decision of reversal,
the first-instance court, upon rehearing the case, found that the dominant
elements of the two marks were identical and that the defendant had used the
mark outside the class for which it was registered, namely in hotel services under
Class 43, and therefore could not benefit from the afforded by the registered
trademark. The court accordingly established the existence of trademark
infringement and unfair competition. However, despite the absence of any such
request in the plaintiff’s statement of claim, the court also ordered the
invalidation and removal from the register of the trademark registered in the
defendant’s name. Following the defendant’s appeal, the 11th Civil Chamber of
the Court of Cassation examined the case file and made a significant procedural-
law assessment. The Chamber emphasized that the plaintiff had sought only the
determination and prevention of trademark infringement and unfair competition
and that, both before the previous reversal and in the appeal petition, the action
had been characterized solely as an action for prevention of infringement. The
Court of Cassation held that the first-instance court’s compliance with the
previous reversal had created a procedural vested right in favor of the defendant
and that the court could not order the invalidation of the defendant’s trademark
more than the relief sought and in violation of that procedural vested right.

Consequently, although the 11th Civil Chamber of the Court of Cassation
rejected the other grounds of appeal concerning the determination of
infringement and unfair competition, it found the invalidation order contrary to
procedural law and legislation because it violated the principle of being bound
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by the parties’ claim, and accordingly reversed the judgement in favor of the
defendant. The decision clearly demonstrates the vital importance of correctly
defining the type of action and the relief sought in trademark invalidation
produces independent legal consequences and confirms that a court may not
grant relief beyond the claimant’s request.

4.3. Case Law of the Court of Justice of the European Union

Case 1. Interflora Inc. and Interflora British Unit v Marks & Spencer plc
and Flowers Direct Online Ltd. [14]

The judgment of the Court of Justice of the European Union in Case C-
323/09 Interflora v Marks & Spencer of 22 September 2011 further clarified
previous legal approaches in the field of the use of trade marks as keywords in
internet search engines. According to this judgment, the trade mark owner has
the right to prevent a competitor from using that trade mark as a keyword in an
internet advertising service without its consent to advertise the same goods or
services, provided that such use adversely affects one of the functions of the
trade mark (Paragraph 34). The court establishes that the origin, advertising, and
investment functions must be evaluated under separate tests.

The court accepts that the function of indicating the origin of a trademark is
violated when the advertisement displayed on the basis of a keyword does not
allow a reasonably informed and attentive internet user to determine, or only with
difficulty, whether the goods and services in the advertisement originate from the
trademark owner or from a third party (Paragraph 44). If the advertisement creates
in the consumer the impression that there is some economic relationship between
the parties or gives rise to uncertainties as to the origin, this is considered to be a
violation of the function of origin (Paragraph 45).

At the same time, the court noted that, taking into account the
characteristics of the advertising service, the use of the keyword by a third
party does not adversely affect the advertising function of the trademark
(Paragraph 54). Thus, the fact that the trademark owner is forced to pay a
higher price or increase its advertising activities due to the competitor's
advertising does not in itself mean a violation of the advertising function,
since this is an integral part of a healthy competitive environment and not
every practice inherent in competition damages this function (Paragraphs 57-
58). However, the investment function of the mark is considered to be
violated when the competitor’s actions substantially interfere with the
owner's efforts to acquire or preserve a reputation for attracting and retaining
consumers (Paragraph 62).

In terms of trade marks with a reputation (Paragraph 68), if a competitor
uses the sign without due cause (Paragraph 70) and takes unfair advantage of
the distinctive character or reputation of the trademark (free-riding) by using the
trademark as a keyword without consent, or is detrimental to that distinctive
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character (dilution) or reputation (tarnishment), the trademark owner has the
right to prevent this (Paragraph 70, 72, 89). However, if the advertisement
simply presents consumers with an alternative product or service, such use is
acceptable within the framework of fair competition and cannot be prohibited
provided that it is without offering a mere imitation of the trademark owner’s
products, without causing dilution or tarnishment, and without adversely
affecting the functions of the trade mark with a reputation.

Case 2. Coty Germany GmbH v Amazon Services Europe Sarl and Others [8]

The judgment of the Court of Justice of the European Union in Case C-
567/18 Coty Germany v Amazon constitutes a significant precedent regarding
the liability of online marketplace operators and warehouse-keepers for
trademark infringement. The dispute arose when a third-party seller offered
bottles of “Davidoff” perfume, for which Coty held the trademark rights, on the
Amazon platform. These infringing goods were stored in a warehouse operated
by Amazon companies under the “Fulfillment by Amazon” scheme, and Coty
sought to hold Amazon liable for stocking these goods without consent. The core
legal issue referred to the Court was whether a platform operator that stores
goods on behalf of a third-party seller, without having knowledge of the
trademark infringement, can be considered as “stocking” those goods for the
purpose of offering them or putting them on the market under Article 9(2)(b) of
Regulation No 207/2009 and Article 9(3)(b) of Regulation 2017/1001.

The Court adopted a restrictive approach to the concept of “using” a
trademark within the meaning of the regulations, establishing that such use
involves active behaviour and direct or indirect control over the act constituting
the use. According to the Court’s assessment, merely creating the technical
conditions necessary for a third party to use a sign, such as providing a storage
service, does not mean that the service provider itself is using the sign. The Court
emphasized that for the storage of goods to be classified as trademark use, the
economic operator providing the storage must independently pursue the aim of
offering the goods or putting them on the market. Consequently, because Amazon
merely stored the goods on behalf of the third-party seller without offering them
for sale or intending to do so, it did not use the sign in its own commercial
communication. The Court ultimately ruled that a person who stores trademark-
infringing goods on behalf of a third party without awareness of the infringement
and without pursuing the aim of offering or marketing the goods themselves, does
not stock them for the purpose prohibited by the trademark regulations.

Case 3. Christian Louboutin v Amazon Europe Core Sarl and Others [6].

The judgment of the Court of Justice of the European Union in Joined
Cases C-148/21 and C-184/21 Christian Louboutin v. Amazon addresses a
complex issue of trademark infringement liability for operators of hybrid online
marketplaces. The dispute arose when Christian Louboutin, the proprietor of an
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EU trademark for a specific red colour applied to the outer sole of high-heeled
shoes, alleged that Amazon used signs identical to his trademark without
consent. Amazon operates online sales websites where it offers goods directly
in its own name while simultaneously providing a sales platform for third-party
sellers. Advertisements for red-soled shoes that were placed on the market
without the proprietor’s consent regularly appeared on these websites. The core
legal question referred to the Court was whether the operator of such an online
sales website incorporating an online marketplace could be regarded as using an
infringing sign itself under Article 9(2)(a) of Regulation (EU) 2017/1001, when
the infringing goods are offered by third-party sellers.

In its assessment, the Court reiterated that the concept of “using” under
Article 9(2) involves active behaviour and direct or indirect control over the act
constituting the use. While earlier case law established that merely creating the
technical conditions necessary for the use of a sign does not automatically
constitute use by the marketplace operator, the Court distinguished Amazon’s
“hybrid” business model. The Court established a perception-based test, stating
that it is necessary to assess whether a well-informed and reasonably observant
user of the website establishes a link between the operator’s services and the
sign in question. Such a link exists if the commercial communication gives the
user the impression that the marketplace operator is marketing the goods bearing
the sign in its own name and on its own account.

The Court identified several critical factors that contribute to creating this
impression in the mind of the consumer. Specifically, the uniform method of
presenting advertisement, where the operator’s own offerings and those of third-
party sellers are displayed together without a clear distinction as to their origin,
plays a significant role. Furthermore, the practice of displaying the operator’s
own logo as a renowned distributor on all advertisements, coupled with
presenting certain offerings as “bestsellers” or “most sought after”, blurs the
lines of origin and strengthens the impression that the operator itself is selling
the goods. The Court also highlighted that offering additional services to third-
party sellers, such as dealing with user questions, stocking the goods, shipping
them, and managing returns, further reinforces the association between the
operator’s services and the infringing sign. Ultimately, the Court ruled that
under these specific circumstances, the marketplace operator may be regarded
as itself using the identical sign, thereby expanding the scope of direct liability
for hybrid e-commerce platforms in trademark law.

V. Conclusion
The comparative analysis demonstrates that trademark infringement can
no longer be understood solely through unauthorized use and the traditional
likelihood-of-confusion standard. The trademark has evolved from a sign
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identifying commercial origin into a multifunctional economic asset embodying
reputation, distinctiveness, consumer trust, advertising value, and investment.
This development has correspondingly broadened the interests capable of
receiving legal protection, but it does not justify unlimited exclusivity. The
central legal task is therefore to distinguish genuine interference with protected
trademark interests from uses that remain within legitimate competition and
commercial freedom. Against this background, the comparison of Azerbaijani,
Turkish and European Union law reveals substantial convergence despite
differences in analytical structure. EU law increasingly adopts a function-
oriented approach, examining which function of the mark is affected by the
challenged use, whereas Turkish law remains more closely anchored in the
statutory framework of exclusive rights while recognising the need to reconcile
those rights with legitimate commercial interests. Azerbaijani law similarly
operates within a statutory framework of exclusive trademark rights, while the
emerging judicial approach demonstrates the importance of assessing the nature
of the use and its actual effect on protected trademark interests. This balance is
particularly evident in the protection of marks with a reputation: dilution,
tarnishment and free-riding may constitute actionable interference even in the
absence of conventional confusion, yet the existence of reputation alone can’t
render every third-party reference unlawful.

This approach is reinforced by the case law examined, which shows that
infringement must ultimately be determined through a contextual assessment of the
challenged use. CJEU jurisprudence on keyword advertising, the manner of use,
consumer perception, and the degree of involvement of the relevant actor, together
with Azerbaijani and Turkish judicial practice similarly emphasises distinctiveness,
overall consumer perception, good faith, reasonable reliance, and procedural limits
on judicial relief. The comparative examination of Azerbaijani, Turkish and EU law
demonstrates that, despite differences in doctrinal frameworks and judicial
approaches, these principles acquire particular significance in the digital
environment, where domain names, cybersquatting, social media, and online
marketplaces have expanded the forms of potentially infringing conduct without
altering the underlying legal inquiry: technological novelty alone cannot establish
liability unless the use constitutes legally relevant interference with a protected
trademark interest. The same principle applies to comparative advertising,
counterfeit goods, parallel imports, and goods in transit, where trademark protection
must coexist with legitimate competition and international commerce.

The analysis of reputational harm likewise demonstrates the importance
of maintaining a clear distinction between the legal basis of infringement and
the subsequent assessment of compensable damage. The study therefore
establishes that balance is a constitutive principle of contemporary trademark
infringement law. Effective protection should extend beyond conventional
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confusion where the distinctive character, reputation, or protected functions of
a mark genuinely impaired or unfairly exploited, but such protection must
remain subject to differentiated and context-sensitive limits. The appropriate
direction of legal development is consequently not the unrestricted expansion of
trademark exclusivity, but a coherent framework that protects the genuine
economic and reputational value of trademarks while preserving legitimate
language, competition, and commerce.
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AZORBAYCAN, TURKIYO VO AVROPA ITTIFAQI HUQUQUNDA
OMTOO NISANLARININ POZULMASI: INKiSAF EDON HUQUQI
STANDARTLAR VO MOHKOMO YANASMALARI

NOZRIN OLIYEVA*

Xiilasa

Bu tadgigat Azarbaycan, Tiirkiya va Avropa Ittifaq: hiiqug doktrinasinda
amtaa nisanminin pozulmasimin mahiyyatini va asas elementlorini, xtisusilo miiasir
nazari yanasmalar: tohlil edir. Todqgigatin magsadi amtaa nigsanminin hiiquqi
miihafizasinin ~ ananavi  olaraq  kommersiya  moangayinin  géstorilmasi
funksiyasindan va istehlak¢inin ¢cagdirilmast ehtimalindan kanara ¢ixaraq neca
inkisaf etdiyini qiymatlondirmakdir. Bu moagsadlo Avropa Ittifaqi Odalat
Mbohkamasinin, Azarbaycan Respublikasi Ali Mohkomasinin vo Tiirkiyo Ali
Mboshkamasinin miivafiq qararlarina asaslanan miiqayisali doktrinal va mahkoma
tacriibasi tahlilindan istifada edilmigdir. Tohlil gostarir ki, miiasir amtaa nisant
miihafizasi miivafiq hiiquqi sartlor movcud oldugu halda nisanin forqlondirici
xtisusiyyatinin, niifuzunun vo digor funksiyalarimin, o ciimladon reklam,
investisiya va kommunikasiya funksiyalarimin gorunmasint da ahata eda bilar.
Xiisusi digqat niifuza malik amtas niganlarimin miihafizasina va ragamsal
miihitda yaranan yeni pozuntu formalarina, o ciimlodon domen adlarinin
geydiyyatina, agar soz reklamlarina va potensial olaraq hiiquq pozuntusu taskil
edan va ya saxta mallarin onlayn platformalar vasitasilo satisa ¢ixarilmasina
yvonaldilmigdir. Taodqgiqatda hamginin firma adlarindan istifada, miigayisali
reklam, paralel idxal va mallarin tranziti ilo bagh xiisusi masalalor nazardon
kecirilir. Avropa Ittifagi Odalat Mahkamasinin, Azarbaycan va Tiirkiys Al
Mboshkamalarinin sec¢ilmis qorarlarimin miiqayisali tahlili bu yanasmalarin
praktik tatbiqini va amtaa nisanlarinin miihafizasi ila ragabat azadligr va ganuni
kommersiya faaliyyatlari arasinda balansin tomin edilmasi istigamatinda davam
edon hiiquqi saylori niimayis etdirir. Todqgigat miiasir amtaa nisant
pozuntusunun getdikca ¢oxfunksiyali xarakter aldigini va ragamsal va qlobal
kommersiya tacriibaloring uygunlasdigint gostormakla bu sahanin miiasir
inkisafinin daha darindan basa diisiilmasina téhfa verir.

Acar sozlor: omtaa nisanmimin pozulmasi, amtoa nisaminin funksiyalari,
niifuza malik amtaa niganlari, onlayn marketpleyslar, istehlak¢inin ¢asdiriimasi
ehtimali, acar soz reklami, kiberskvotting, mahkama tacriibasi.

* Doktorant / email: nazrin.aliyeva.2000@gmail.com

241



Nazrin Aliyeva. Trademark infringement in Azerbaijani, Turkish and European Union law:
evolving legal standards and judicial approaches// Azarbaycan Hiiquq Jurnali. 2026 (Nel),
s. 216-243, DOI: 10.61638/JFEO3156

HAPYIIEHUE IIPAB HA TOBAPHBIE 3HAKH B
3AKOHOJIATEJBCTBE A3EPBAMUKAHA, TYPIIUN 1
EBPOINENCKOI'O COIO3A: PABBUTHUE IPABOBBIX
CTAHJAPTOB U MOJAXO/0B CYJEBHOI IPAKTUKU

HA3PUH AJIMEBA*

Pe3rome

Hacmosuwee uccnedosanue ananusupyem cywHoCms U OCHOGHbIE
9/leMeHMbl HAPYUleHUs. Npae HA MOBAPHLL 3HAK, yOensis 0coboe GHUMAHUe
COBPEMEHHbIM Meopemuyeckum nooxoo0am, chopmupo8asuiumcs 6 OOKMpUHe
Azepoationcana, Typyuu u Egponetickoco cowsa. ILlenv uccredosanus
3aKnouaemcs 6 OyeHKe mo20, KAKUM 00pazom o00vbeM Npagoeoli OXpaHbl
MOBAPHO20 3HAKA BblUeN 34 PAMKU MPAOUYUOHHOU (QYHKYUU 0003HAYEeHUs
KOMMEPYECKO20 NPOUCXOHCOCHUS MOBAPOS UTU YCILY2 U 3aUUMbl O 8EPOSMHOCIU
86edeHUs nompebumenel 6 3a01yxHcoeHue. B pamkax uccnedosanus npumensemcs
CpasHUMENbHLIL OOKMPUHATLHBIIU AHATU3 U AHAIU3 CYOeOHOU NPAKMUKU C
akyenmom Ha coomeemcmeyiowue peuwenusi Cyoa Eeponeiickoeo coro3sa,
Bepxosnozo Cyoa Azepbatioscanckoii Pecnyonuxu u Bepxosnozo Cyoa Typeyxoti
Pecnyonuxu. Ilposedennviii ananusz noxkasviéaem, ymo CO8pPeMeHHAsl NPasosas
OXpaHa Mo8aApHLIX 3HAKOE NPU HATUYUU COOMBEMCMBYIOWUX NPABOBLIX YCI0BUL
Modicem  pacnpoCmMpaHamsbCs HA  3AWUMY pasiudumenbHol CHOCOOHOCMU,
penymayuu U UHBIX QYHKYUU MOBAPHO2O 3HAKA, BKIIOYASL PEKIAMHYIO,
UHBECMUYUOHHYIO U KOMMYHUKayuouwuyro  @yuxkyuu. Ocoboe eHumanue
Yyoensiemecs 0Xpame mo8apHuIX 3HAKOS, 001a0alowux penymayuel, a maxdice
HOBbLIM hopmam Hapywenuil 6 Yu@pposou cpeode, GKIOUASL PecUCMPAYUIO
OOMEHHbIX UMEH, UCNONb3068AHUE KIIOUEBbIX CN08 6 peKlame U peanu3ayuro
NOMEHYUATbHO — KOHMPAQAKMHBIX WU HAPVIWMAIOWUX — NpaAed  Moeapos
nocpeocmeom oHnauH-niameopm. B uccreoosanuu maxoice paccmampusaromes
omoenbHble BONPOCHI, CEA3AHHBLE C UCNONIb308AHUEM DUPMEHHBIX HAUMEHOBAHUL,
CPABHUMENLHOU PEKNAMOT, NAPALNETbHBIM UMNOPIMOM U MPAH3UMOM MOBAPO8.
Cpasnumenvhoiii ananuz omoenvHvix pewernuii Cyoa Esponetickoeo cor3a,
Bepxosnuix cyooe Aszepbaiioxcana u Typyuu demoHcmpupyem npakmuieckoe
npUMeHeHue YKA3aHHbIX N00X0008, d MAKdHce NPOOOIHCAIOWUECs: NONbIMKU
obecneuums OANAHC MeXHcOy OXPAHOU Npas HA MOBAPHblE 3HAKU, C800000U
KOHKYPEHYUU U OCYWeCmBleHueM 3aKOHHOU KOMMEepHecKol OesmenbHOCMU.

* NokxTopant/ email: nazrin.aliyeva.2000@gmail.com
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Hccnedosanue cnocobcmsyem 0Oonee 2my60KOMY NOHUMAHUIO COBPEMEHHO2O0
Hapywenusi npas Ha MOGApHble 3HAKU, OEMOHCMpUpys e2o0 6ce bOonee
MHO2OMYHKYUOHANBHBIU Xapakmep U adanmayuio K yu@posvim u 2100a1bHbLM
KOMMEPUeCKUM NPAKMUKAM.

KiawoueBble ciioBa: HapywieHue npage Ha MOGAPHLIU 3HAK, QYHKYUU
MOBAPHO20 3HAKA, MOBAPHbLlE 3HAKU, obnadarowue penymayueu, OHIALUH-
MAapKemnaelcsyl, BeposmMHOCMb 86e0eHUsl 8 3abydcoeHue, peKiama no
KAI0YEBbIM C08AM, KUOEPCKEOMMUHE, CYOeOHAs NPAKMUKA.
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